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tediouſneſs of theſe Sheets. 


P--RE-F AC 


\UCH is the natural State of the Author's Powers of Mind, 
and his Inexperience in the ſubje& matter of the follow- 
ing Obſervations, that he is more ſenſible of the Charge, to 


which they may be liable, on account of Prolixity, than he is 


poſſeſſed of Ability to remedy, without falling into what ap- 


_ pears to him the worſe Evil of the two; the leaving ſome of 


the Gentlemen's Objections againſt the Judgment of the Court 
of King e- Bench in Ireland unanfwered: For whatever may 
be the Effects they had on his Mind, he thought the Re- 
putation of theſe Adyocates ſhould fo far teach him Diffi- 


| denice, that he ought not to overlook any N as immaterial, 
when advanced by them. 


Tus is the Apology, which the Author would offer for the 
But perhaps the Word Writer 
may better denote how far he is concerned in them; ſince 


whoever attended at the l in Weftminſfter-Hall, 


cannot 


arch 
ations 
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cannot fail of perceiving how much he is indebted to the 
learned and ingenious Gentlemen, who then ſupported the 
Judgment under Conſideration ; eſpecially that amiable and 
Judicious Adyocate, now no more | in whoſe Death the Pro- 
feſſion felt a Loſs, in proportion to the Ornament which his 
Life afforded it. 


Tao the Candour of the Reader might be ſuppoſed * to 
render” it needleſs to make any Excuſe for thoſe Miſtakes, 


which a Perſon, unread in the learned Profeſſions, muſt be 


liable to, when he ventures, to meddle with a Subject at all 


connected with any of them: Yet, as it is humbly appre- 


hended, that the Grounds of this Judgment are more eſſen- 


tially level to the common Principles of Reaſon, than the 


generality of Law Caſes; it is even on this ſcore preſu med, 
and the rather from the confeſſed 1 mportance of the Judg- 
ment, chat ſuch Miſtakes will not only meet Pardon, but this 
Attempt in itſelf become in ſome ſort juſtifiable, if void of 
radical Error. Indeed it is likewiſe hoped, that theſe Reaſons 
will alſo apologize for the Inaccuracies of Language and Ex- 


preſſion in a Man, conſcious of his own Inability in this Re- 
ſpect, and who never before ventured to ſubmit his thoughts 
to * * | 


SOME 
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Support of the . given by the Court of 
King's-Bench in treland, in the Cauſe of the 
KING, againſt Mr. PoxnsonBY and others. 


T HIS CAUSE is by Information, in nature of Quo warran- 


to, againſt Nine out of Twelve of the Free Burgeſſes of Newtown, 

who ſeverally, by name, are therein charged with Uſurping the 
Franchiſe, and the common Judgment of Ouſtre paſſed againſt each of 
theſe Nine Defendants; with a . pro Fine on the ſcore of Non- 
en 


As to the general intention of the Charter, it is enough to a5. that 
from the beginning to the end, it is moſt expreſsly and evidently calculated 
to bring Inhabitants to the Village of Neutoun, by granting them, un- 
der an Incorporation, a variety of Privileges and Advantages. SEO 


To ſhew the ſpirit of this Grant, there is a remarkable Article in the 
very Clauſe of Incorporation, in the following words, Ac quod omnes 
Inbabitantes mfra prædict. villam &terram pradift. de cateris in perpetuum 
. ſint & erunt, vigore preſentium, unum corpus corporatum & politicum in 
ere, facto, & nomine, per nomen prapofiti, Liberorum Burgen/um, & 
* Cortat. Burgi de Newtowne ; et eos Pur” nomen prepofiti, Liberorum Bur- 
B 


cc genſtum- 


1 
OW genffuer & Coitat. Burgi de Newtowne prædict. unum corpus corporatum 
& politicum in re, facto, & nomine realiter & ad plenum pro nobis, heare- 
t dibus, & ſuccęſſoribus neſtris, erigimus, facimus, ordinamus & conflituimus, 
per præſentes, & quod per idem nomen habeat perpetuam ſucceſſionem.” 
From this Clauſe it exp:eſsly appears, that the Iababitants conſtitute, not 
only for the preſent, but in perpetuity, the Corporate Body; and that the 
ſame Inhabitants, not merely in name, but in reality compoſe all the inte- 


gral parts, Provoſt, Free Burgeſſes, and Commonalty ; and thus it ſeems as 


evident as words can make it, that all the Inhabitants conſtitute an 
entire and compleat Corporate Body; that Provoſt, Free Burgeſſes, and 
Commonalty conſtitute likewiſe this fame entire and compleat Corporate 
Body; therefore Provoſt, Free Burgeſſes, and Commonalty muſt be 


Inbabitants, and the Inbabitants muſt be either tk Free Burgeſſes, or 
Commonalty. | 


THERE is indeed e Article in this Charter, which I chuſe to like 
notice of here, leſt it ſhould be imagined an objection to the above poſi- 
tion: It runs thus: Ac omnes Inbabitantes ville prædict. & tot & tales homi- 


nes, quos prepeſfitus & Liberi Burgenſes ejuſdem Burgi pro tempore exiſtentes 5 


in Libertatem Burgi prædict. admiſſerint, volumus conſtituimus & ordina- 
mus fore & eſſe de Coitat. Burgi prædict. Theſe words ſtand at ſome diſ- 
tance from the Clauſe of Incorporation, but immediately connected with the 


nomination of the firſt Provoſt and twelve Free Burgeſſes; from which cir- 
cumſtance, and as the Conſtitution is compleatly formed in the foregoing . 


quoted article, the one now under conſideration is certainly in the nature of 
thoſe Privileges granted for the further benefit of this Political Body ; and 
can never be ſo underſtood, as to make a radical or eſſential change in the 
ſame : for we ſe there is nothing poſitive in theſe words, or any thing 
farther done, than veſting the Provoſt and Free Burgeſſes with the power 
of conferring the Freedom of the Borough on Foreigners ; which they 
may, or may not execute; and of courſe Foreigners may, or may not 
become Members of the Commonalty, according to the Pleaſure of theſe 
Free Burgeſſes, and their conception that the admiſſion of ſuch will, or 
will not be 2% u to the community: beſides, the ſphere for the pain 


pg 


7 


5 
of this power is moſt expreſoly confined to the Commonalty, or third in- 


tegral part of the conſtitution, - This being evidently the caſe, let me aſk, 
whether the rights of ſo ef/ential an Officer or Member, as a Free Burgeſs of 


' this Corporation, can be exerciſed by any perſon, who is not an Inbabitant, 


ſince the ſame is not only without warrant from, but in direct oppoſition 


to the conſtitutions, and manifeſt purpoſes of the Charter. But to put 
this matter beyond alljpoſſibility of diſpute, let the following Clauſe be at- 
tended to, where the Charter directs the Election of theſe Free Burgeſſes, 
in order to perpetual ſucceſſion. The words are: Quod ſi aliguis vel aligui de 
frædictis Burgenſibus Burgi predidti, fic ut prefertur in preſentibus nomina- 
tis, aut aliquis vel aliqui Liberorum Burgenſfum ejuſdem Burgi impoſterum 
eligendorum obierit, vel obierint, vel ab officio illo amotus fuerit, vel amoti fuerint, 


quos quidem Liberos Burgenſes, et eorum quem libet, vel aliquem ſe non bene ge- 
rentem in officio illo amobilem et amobiles eſſe volumus, ad bene placitum præpoſiti et 
majorum partium Liberorum Burgenſfum ejuſdem Burgi pro tempore esiſtentium, 
quod tunc prepofitus ac reliqui Liberi Burgenſes Burgi præœdict. pro tempore 


exiſtentes, infra ſeptem dies promi mos poſt hujuſmodi Liberi Burgenfis mortem 
wel amotionem, pofſint et valeant ſeipſos congregare in aliquo loquo conveniente 
intra Burgum prædict. ac quod dictus prapofetus et Liberi Burgenſes fic con- 


gregati, vel major pars eorum anteguam deceſſerint, unum vel tot quot defe+ 
cerint de predict. numero duodecem Liberorum Burgenſfum de melioribus et ma- 
gis probioribus Inbabitantibus Burgi predict. in locum five loca ipffus Liberi 


Burgenſis, vel ipſorum Liberorum Burgenfium fic mortui, vel ab officio illi 
amoti, aut mortuorum aut ab officio illo amotorum, Howe foſſint et valeant 
continuandum in eodem officio durantibus vitis ſuis naturalibus, nifi interim pro 


mala gubernatione, aut pro male je gerendo in ea parte amovebuntur, aut eorum 
aliquis vel aligui amovebitur aut amouebuntur. Now this clauſe does not 


ay, that the Election of theſe Officers ſhall be made out of the beſt and 


moſt fit of the Gommonalty, into which branch by the foregoing article Fo- 
reigners may be choſen ; but for a very good reaſon expreſsly ſays, out of 
the beſt and moſt fit of the Inbabitants; making Inbabitancy a fine qua 
non to the enjoyment of the Office; and why? becauſe the connection of in- 


* tereſt eſtabliſhed, and knowledge procured by it to theſe Officers, is neceſſa- 


ry to the welfare, nay the very being of this Political Body for the * 
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[4] 
of its creation. And therefore the evidence ſeems clear and indubitable for 
the neceſſity of Refidence in the exerciſe of the Office of a Free Burgeſs of 


| Newtown, not only from the nature of the Grant, and the ſeveral ends 


to be obtained by it, but likewiſe from the expreſs words already quoted, on 
which the perpetual ſucceſſion of theſe officers doth depend; or this wild 
aſſertion muſt follow, that the capacity of Election into Office is not included 


in the Qalifications neceſſary for the exerciſe of it; which deſtroys the uſe 


of the criterion of Elefibility, rendering the ſame no ſecurity for the proper 


| exerciſe of the Office; and therefore a fortior;, it muſt be abſurd to ſay, 


that the Grant has not made reſidence @ fine qua non to the exerciſe of the 


office of a Free Burgeſs of Newtown, 


Ly 


15 the eee teen Sh not only from the Clauſe of In- 


corporation, and the one, on which the perpetual ſacceflion of the Free 


Burgeſſes doth depend, but likewiſe from the ſpirit and intention of the 
Grant ſhall be found juſt ; it will clearly follow, that theſe Officers are 


thereby required to be refident, This point may be alſo evinced from the 


peculiar duties and truſts which the Charter requires the Free Burgeſſes to 


execute; and on the faithful performance whereof the good of the com- 


munity depends. With this view let us conſider the Clauſe in the Charter 


impowering the Corporation to make By-Laws, which runs in the following 
words: Et concedimus prefato præpoſito, Liberis Burgenſibus, et Coitat, 
Burgi prædict. et ſucceſſoribus ſuis in perpetuum, quod ipſi et ſucceſſores ſui de 
tempore in tempus, quoties eis videbitur melius expedire, ſeipſos congregare et 
aſſemblare poſſint et valeant in aliquo loco conveniente infra Burgum prœdict. 
ac in comitiis ſuis item facere ſtatuere ordinare et ſtabilire talia et hujuſmodi 
acta ordinationes et ſtatuta, anglice By-Laws, pro bono regimine et ſuna gu- 


bernatione Burgi predict. et inbabitantium ejuſdem, qualia et que eis et ma- 
Jori parti eorum videbuntur neceſſaria, quodęue habeant poteſtatem et auctori- 
tatem per fines et muldta pecuniaria punire caſtigare et corrigere e e 


perſonas deli ae contra vg. acta, ordinationes et eee 


Turs Clauſe being alſo thus ſtated, I will take the liberty kde 
4s 4 th PO, that a Free Burgeſs of Newtown, in conſequence of 
| | being 


„ 
being ſo, Boldt an Office for government; as virtually as an Alderman or Com- 
mon-council-man can do, which I propoſe proving from the three We 
conſiderations, 


FinsT, that al the Eleclions in ordinary caſes a are made 10 the Provoſt 


and theſe twelve Free Burgeſſes. 


SECONDLY, that theſe Free Burgeſſes, being an integral part of the 
conſtitution, muſt be preſent as a _—_ in the Aſſembly where a ali 150 
Law is made. 


Tu Mpl v. on the ſcore of their ſuppoſed peculiar du in that act. 


IN order to illuſtrate theſe conſiderations I muſt premiſe the following. 


Fun 


 FirsT, that the Provoſt of n is a Magiftrate i in that Borough, 


as he is by the Charter, in the Clauſe immediately preceeding the one above 
quoted, impowered to hold a weekly Court of Record, in which actions of 


debt and tranſgreſſions are expreſsly to be tried; and muſt ex officio com- 
pel the payment of thoſe fines and mul&s, which are incurred by this 
Clauſe from the breach of By-Laws. 


SEcoNnDLY, that the Provoſt is an annual Officer, and muſt be choſen 


F and out f theſe twelve Free Burgeſſes. 


'TarirDLy, that theſe twelve Free e fill up the vacancies in 


their own Body: 


 FouRTHLyY, that they only, with the Provoſt, can confer the Freedom of 
the Borough, as is plain from the Clauſe already quoted, in ſupport of 
the ſame; and therefore are evidently a diſtinct Body from the CY 
or mere Freemen. And 


— 


2 | | LASTLY, 
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ind b. their aid as a 3 required, by the Clu now fac, in th 
Aſembl for making Ten, 


arch 
iCations 


Bu i before I proceed further, that I may avoid miſtakes, it is neceſſary 
to fix the definition of an Office or Officer for Government, and the rather, as 
the learned Gentlemen, arraigning the judgment, ſeem ſomewhat- divided 

on this Point; two of them expreſsly denying the Office of a Free Burgeſs 4 
of Newtown to be an Office for.Government ; while another, I think goes 
ſo far as to acknowledge thoſe Facts, from whence it will clearly follow. 


| Ixprrp, if the idea dba Officer for Government is confined. to the 
Perſon cloathed with immediate executive Power, doubtleſs theſe Free 
Burgeſſes do not come within that deſcription, except in taking their turns 
like Aldermen to ſerve in the Office of chief Magiſtrate, But that is not 
what the Gentlemen would be underſtood to mean in their Arguments : 
for they allowed Aldermen and Common- council- men to be Officers for + 
Government; and pray why are they admitted as ſuch? | 


Te wee look thoroughly into the matter, I believe we ſhall find the true 
reaſon to be this; that ſuch perſons conſiſting of a definite number, who 
enjoy Offices concerned with the Election, or taking their turn to ſerve the 
Office of Magiſtrate, or continuing the Body on which the ſame depends, 
or making Regulations for the good Government of the Community ; there- 
fore as all theſe powers reſpect, and terminate in Government, there can- 
not be a doubt, that the Office, with which any of them is connected, 
4 ; muſt be one created for producing the proper Government of the Place; 
| | unleſs we ſhall deny ſelf evident Principles, and take it in our heads to ſay, 
x that the choice of a prudent Magiſtrate, or the aiding in making. wiſe 
| Laws, has not any connection with _ of all h . I mean the 
Good of Society. 


| Urox theſe Principles let us conſider the Powers veſted in the F 3 Bur- 
1 geſſes of Newtown, In doing of this I muſt beg leave to obſerve, that it 
1 Fa i is 


. 
is not the Extent or Degree of Power, which the Grantor conveys to the 
Grantee, that in this view becomes the object of regard ; for were that al- 
lowed to be the criterion, it would be impoſſible to determine Offices of, 


or for Government ; there being almoſt as many degrees of power as there. | 


are Corporations. The queſtion is, whether there is any thing granted to 
the Body Politic of Newtown by the Charter, which at all partakes of be 
nature of Government, with reſpect to ſecuring and promoting its own In- 
tereſt : that there is, I think can hardly be denied from the foregoing ob- 
ſervations; for which reaſon the Eſſence of Government muſt be granted 
to this Corporate Body. From whence it will clearly follow, that if the 
exertion of this degree of Power or Government, whether ſmall or great, 
doth by the Conſtitution ſpring from the Exiſtence of twelve Men in a cer- 
tain capacity, and is made to depend upon their Acts, there cannot be a 
doubt, that theſe twelve Perſons are Officers formed by the Grant for car- 
rying on Government. Now if they are indiſputable facts arifing from the 
Charter, that theſe twelve Free Burgeſſes annually Ele# out, and from a- 
mong themſelves, the Prove} of Newtown, clearly cloathed with ſome 
degree of executive and magiſtratical Power, and if they alone are to con- 
. tinue their own Body, as well as confer the Freedom of the Borough, ſure- 

ly it js impoſſible to deny the truth of the general propoſition juſt now laid 
down, thus evidently” ſupported from this very elective Power veſted i in the 


Free ** 


HavNG I hope proved the general Propoſition, that theſe Free Burgeſſes 
of Necuroum are Officers formed by the Charter to and for Government 
from theit elective Powers; let us now enquire into the Supports of the 
ſame from their legiſlative Capacity; which leads to the ſecond conſidera- 
tion. And here it is plain from the Clauſe already quoted, that not only the 
Right of making By-Laws, and compelling obedience to them by Fines 
and Mulcts hath been given, but likewiſe a method preſcribed for the exer- 
ciſe of this Power. The whole Incorporation, under their peculiar deſig- 
nations of Provoſt, Free Burgeſſes and Commonalty, are to meet in one Aſ- 
ſembly, in order to the making a By-Law: and tho it likewiſe appears, 
that there cannot be any of theſe Laws made but by a Majority of this Aſ- 

ſembly 


(8.] 


ſembly approving the ſame, wherein every Individual has an equal Right of 


Voting; yet as the firſt and ſecond branches of the Conſtitution, each con- 
ſiſting of a definite Number, are by the Clauſe expreſsly required to join in 
the Act, I cannot ſee how the preſence of the ſecond Branch can be dis. 
penſed with, and the Aſſembly at the ſame time ſo compleat, as to be ca- 
pable of making ſuch Laws, ſince the Free Burgeſſes, from their very Con- 
ſtitution in the Charter, are all along ſuppoſed to be the beſt qualified to 
give Council and Advice; in whom therefore with the Provoſt only, are 
all Elections in their ordinary courſe, and indeed I may ſay every ſignifi- 


cant Act, excepting the one under conſideration. Now why ſhould not 


the Free Burgeſſes, under which characteriſtic they become an integral Part 


of the Political Body, be as really a neceſſary Conſtituent Part of the Aſ- 


ſembly qualified by the Character to make By-Laws, as to do any other 
Act which they are thereby impowered to do in conjunction with the Pro- 


voſt; particularly the returning 7wo Members to ſerve in Parliament? for 


the Charter does not {ay that the Provoſt and a major part of the Free Bur- 
gelics for the time being ſhall meet, Cc. but uſes the ſame Words in the 
one caſe as in the other, ſo far as the Free Burgeſſes are concerned, which 
are as follows, ©* Prefatus præpoſilus et Liberi Burgenſes Burgi predif. et 
Succeſſores ſui in perpetuum habeant Plenam Poteſtatem et auctoritatem Eli- 
gendi mittendi et returnandi duos diſcretos ef idoneos Viros ad inſerviendum et 
attendendum in quolibet parliamento. Surely in this Caſe it will not be faid, 
that the Election of a Member to ſerve in Parliament would be good, when 
it was made by a Minority of the definite N umber for the time being, in 
whom the Power of Election is veſted. How then can the By-Law be 
good and the Election bad, when the preſence of this Branch of the Con- 
ſtitution is in both Acts required in the very fame words? Will it be ſaid 
that the words Liber: Burgenſes do not carry uniform ideas, wherever 
they are uſed in the Charter? If ſo, I am afraid it will be impoflible to 
underſtand it. But perhaps the making By-Laws will be called a Legiſſa- 
tive Act, wherein the concurrence of the whole Political Body is required; 
from whence a difference doth ariſe. . To this I anſwer, that it is true, 
with reſpect to the nature of the Power veſted; but I deny that any altera- 
tion is thereby made in the manner of exerciſing it, merely from permitting 


| ( 9 ] 
. the third and laſt integral Part of the Political Body to join the other two, 
in the Aſſembly for making By-Laws ; as the Preſence of the firſt and ſe- 

cond Branches is here made neceſſary to it in the very ſame terms of direc- 

tion with the Inſtance already mentioned, where the two are only to 

meet ; for the Free Burgeſſes, compoſed of ſuch perſons as the Charter plainly 

points out, muſt in all reſpects be the moſt fit for Counſel and Advice, and 

are therefore very wiſely by it made a conſtituent Part of the Aſſembly, 

where Regulations for the Benefit of the Community are agreed to; the 

Charter thereby requiring the aid of the whole in their diſtinct corporate 

capacities in the moſt eſſential Act to the intereſt of the whole. | 
| * 

Tux truth is, the Commonalty, or third Branch of this Conſtitution, 
conſiſting of the People, ſeem to be allowed to join in this Act of a Legiſ- 
lative kind, not to make the afiftance of the other two leſs neceſſary, but 
as a check and ſecurity againit their Tyranny and Oppreſſion; if ſuch a 
ſpirit ſhould ariſe in them, in conſequence of being poſſeſſed of all the 
other Powers of the Incorporation, in the ordinary courſe of things. This 
may be evinced ſtill further, from the conſideration that the third integral 
part, or the people, do not conſiſt of a definite but an indefinite number; 
and therefore whether there is a majority of them preſent in the Aſſembly, 
or not, yet for that reaſon, proper notice of the meeting makes thoſe who 
goto it the Body ; and of courſe a conſtituent part, as far as this privilege 
can be ſaid to make them ſo: and tho' the leaſt qualified for ripening Coun- 

ſel, as they conſiſt of the many, muſt nevertheleſs be allowed an admira- 
ble reſtraint on the other two branches ; as the bulk of the people can 
ſcarcely be conceived to act againſt the perceived intereſt of the, Communi- 
ty, which ſeems to be one and the ſame idea with that of their own ad- 


vantage, 


No if it is plain from the Clauſe under deliberation upon any true con- 
ſtruction of Words, that the twelve Free Burgeſſes are in the ſame way re- 
quired to be preſent at the making By-Laws, as in electing Members of 
Parliament, can it be doubted that they are to meet in their corporate Capa- 


city, that is, as a Body, in the one caſe, as well as in the other? And again 
221 : | C 5 let 
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let me aſk, can this definite Body be preſent in an Aſſembly, ſo as to have 


all it's virtual influence exerted, whether alone or in conjunction with other 


Bodies, conſiſting of a leſs or a greater number of individuals, tho' each 


had equally a right of voting, but by a Majority for the time being ? ſurely 
it cannot; fince not only the voices, but what is much more, the influ- 
ence and reaſoning of that number, which conſtitutes the Body of the 
choſen Few, muſt be wanting. But further, I believe it will not be contro- 
verted, that an Aſſembly for making By-Laws cannot be held, on the very 
letter of the Charter, without the Provoſt: if ſo, why ſhall their acts be 
deemed valid, he being preſent, when the ſecond integral part of the Con- 


ſtitution, as expreſsly required by the Charter, ſhall prove to be totally ab- 
ſent? Can it now be denied, that if only one, two, three, or any num- 


ber, leſs than a Majority for the time being, of theſe twelve Free Burgeſſes 


were preſent; the Body, wherein conſiſts the Efficacy, would be no more | 
preſent in the Aſſembly, than if none were there? Shall it be thought a 


good anſwer to this, that the Provoſt is eſſentially requiſite in calling the Aſ- 


ſembly- together, and therefore his preſence is not to be diſpenſed with ? 
But ſo far as this goes, the objection ſtill remains; for as the notice of 
meeting can be given without his perſonal attendance at the Aſſembly, 1 
would again aſk, where is the difference, or by what authority, or reaſon 
in point of utility, is the Provoſt, any more than the Free Burgeſſes, made 
a conſtituent part of the Aſſembly for enacting By-Laws? I am ſure I can» 


not find any either in the Charter or Common-ſenſe : for tho! it is true, 


that there muſt be a Preſident in all fuch Aſſemblies for the ſake of Or- 


der, yet as this is an Office of a miniſterial kind, naturally and merely 
arifing from the inſtitution of theſe Meetings by the Charter ; and as the 
ſame has not annexed the right of preſiding in them to the Provoſt or 
any other particular perſon ; therefore if the Cuſtom had obtained of e- 
lecting a Preſes at every one of theſe Aſſemblies, I believe none will fay 
that the ſame would have been uncharteral, which nevertheleſs could not 
have prevented the Provoſt from being conſidered as a conſtituent Part, 
ſince his preſence is required by the Charter. And as ſuch a Prefident e- 
lected merely for the particular purpoſe, could not any more than a com- 
mon Inbabitant be called a conſtituent part of an Aſſembly for making By- 
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Laws, I think it will follow, that the Provoſt does not become a conſti- 
tuent part of the ſame, on the ſcore of preſiding through cuſtom, how- 
ever convenient .and proper in itſelf, but becauſe the Grant has expreſsly 
required his Preſence in theſe Meetings, under the character of an inte- 
gral part of the Conſtitution: and doubtleſs on the ſame rule of wiſdom, 

by which the Free Burgeſſes are required to be preſent under the like Cha- 
racter; for as they, by the Plan of Incorporation are to be choſen out of 
the moſt worthy of the Inhabitants, ſo is the Provoſt to be elected out of 
them; thereby ſecuring the beſt Counſel and Advice in an Act, wherein 


it muſt be acknowledged the Intereſt of the Sm is in an eſpecial 
manner concerned. 


Bur for further RS OD IRE of this point, allow me to make the ſuppoſi- 


tion, that the Provoſt called an Aſſembly; in conſequence of which he 
and ſome of the Commonalty met; and a By-Law being propoſed, one 
of the Members obſerved, that they had not.a power to make one, be- 

cauſe that Meeting was not an Aſſembly according to the appointment of 
the Charter, as the Free Burgeſſes were totally abſent : yet nevertheleſs 


the By-law was paſſed, Suppoſe further, that the ſame perſon did not 
py obedience "4 the Law ſo . 


Quere. CovLp the fine annexed to the breach of it be legally levied 
from ſuch perſon, he pleading in bar of payment, that the Aſſembly where- 


in the ſame was enacted had not power from the Charter to make a By- 


Law, on account of the abſence of the Free Burgeſſes, which he had ob- 
ſerved to them, previous to their attempt to paſs the one in queſtion ? 


ad Quere. Ir ſuch Fine could be recovered, can there be any other, and 
what neceſſary conſtituent part of ſuch an Aſſembly, beſides the Provoſt 
himſelf ; as the Commonalty, on account of their indefinite nature, are 


not obliged to attendance, becauſe they cannot attend as a Body in the ht 
per ſenſe of that word? - 
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. Quere, Can that By-Law be good, which is made by the Provoſt alone, 


when the Charter expreſsly directs, that the Aſſembly, wherein ſuch acts 


are to be done, ſhall be compoſed of the three TR _ of the Conſti- 
tation, 


Theſe Queries: are humbly ſubmitted to the learned in the Law or So- 
lution. | 


Upon this TRE I ſhall reſt the proof of the ſecond Conſideration, 
that a By-Law cannot be made in the abſence of the ſecond integral part of 
the Conſtitution, whereby a fine can be legally levied from a perſon for 
the breach of the ſame; a truth in my opinion unavoidable, unleſs anar- 


chy can be ſupported by admitting the People to meet as often as they 


pleaſe, for the purpoſe of making theſe Regulations, or without ſuppo- 


ſing the Provoſt in himſelf veſted with an abſolute Power of doing it; which 
18 4 abſurd. 


LET us now attend to the Utility of theſe twelve Free Burgeſſes in a le- 
giſlative capacity, in order to evince the general propoſition, that they are 
Officers conſtituted for producing and carrying on Government. And here 


it will be proper to obſerve, that the Charter preſcribes their Election to be 


de melioribus et mag is probioribus Inhabitantibus. From whence it is plain 
the Grantor in that direction ſuppoſes the peculiar fitneſs of this body, 
making the ſame the foundation of the powers and truſts veſted in them, 
one of which is being preſent in the aſſemblies for enacting By-Laws to pro- 
mote the good of Community : and pray why is their preſence, under the 
characteriſtic of the ſecond integral part, ſo expreſsly required in this act, 
unleſs it be on the ſcore of ſuppoſed aptneſs for Counſel and Advice? for the 
voices of twelve perſons, in any other reſpect, can't be of conſeqence in an 


Aſſembly of the whole Borough. But in this caſe we ſee the wiſdom 


of one man may be of the utmoſt importance, as the Bulk of the people, 


according to the obſervation already made, will never give their votes con- 


trary to a perceived common intereſt, Now whenever a Gharter ſuppoſes 


* 
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abilities and therefore veſts powers in a certain number of individuals, diſtin 
from and excluſive of the aggregate Body, then are they created Officers for 
obtaining the ends propoſed from theſe abilities and powers; and the regular 
exerciſe of them becomes the duty of Office. If this is the true idea of Of- 
ficers in a Corporation, the matter will not be altered, tho by the Conſtitu- 
tion a particular ability or power is to be exerciſed in conjunction with the 
whole Body Politic, when they are called to it, under the corporate capa- 
city of Officers; as in the preſent Caſe of making By-Laws. This act 
particularly relates to the intereſt of the whole, and therefore demands the 
exertion of all the prudence in the Community. Upon the plan of the 
Grant, theſe Free Burgeſſes are not only ſuppoſed, but evidently muſt be 
the moſt fit for Counſel in point of knowledge and diſcretion, which there- 
fore renders a ſtated readineſs to attend at theſe Aſſemblies, a duty of Of- 
fice. But it is quite another thing when a right is granted to an indefinite 
Body; for to them it is in the nature of a Privilege, which they may or 
may not exerciſe with impunity, according to their mere pleaſure: and the 
reaſon is very plain; for in the one caſe the Grant has a preciſe and deter- 
minate object, and therefore an Office is created, and of courſe a duty re- 
ſults from it. But in the other caſe, for want of this determinate _— 
there is neither Office nor reſulting Duty. 


I noPE it is now evident, that the meeting of the Commonalty of N- 
town, moſt certainly an indefinite Body, in the Aſſemblies for making 
By-Laws, is only a privilege wiſely given them for the purpoſes already 
mentioned ; from whence no charteral obligation to attendance doth ariſe; nor 
indeed any other, beſides what ſprings from natural regard for a common in- 
tereſt : But that it is clearly otherwiſe with reſpect to the Free Burgeſſes, as 
certainly a definite Body, and thereby rendered lyable to puniſhment, for 
omitting their duty in the exerciſe of thoſe abilities and powers for the bene- 
fit of the community, on account of which they ſtand diſtinguiſhed by the 
Charter-in point of utility from the aggregate Body ; and therefore I hum- 
bly conceive ſhews them to be Officers deſigned and appointed for promot- 
ing the ends of government in that ſalutary article of wiſe By-Laws. 


Ir 
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lr I am not miſtaken in the foregoing obſervations, the General Propoſtion 
is clearly proved, that the Free Burgeſſes of Newtown, in their very con- 
Kitution, are Officers formed for producing and carrying on the Government 


of the Borough, from the three Conſiderations by which the ſame was pro- 


poſed to be evinced. Firſt, the Charter has veſted them with Eleclions of Pro- 
voſts from their own Body, Members to ſerve for the Borough in parlia- 
ment, and of one another, when vacancies happen. Secondly, their 


' preſence as a Body is neceſſary in the aſſemblies for making valid By-Laws, 
' Laſtly, from their Lrility in this Legiſlative Act, with which the good Go- 
vernment of the place is ſo eſſentially connected. But tho every one of 


theſe Conſiderations ſhould not ſeem to be as ſupportable in the opinion of 
better judgments, as all of them do in mine, yet I muſt beg leave to con- 
tend, that if any one ſhall be found true, a Free Burgeſs of Newtown is 
an Officer as really conſtituted for government, as an Alderman or Common 


council-man can be. Nay I ſhall ſubmit to the candid reader, whether 


from the whole genius and tendency of this Grant, theſe Free Burgeſſes do 


not appear to be in the nature of a Common-council to the Corporation ; and 
to whole advice for the intereſt of the whole, the Provoſt ought, and has 


a right from the-Charter to reſort upon all occafions; and therefore to call 
them together for that purpoſe, in order to the prudent ripening of Counſel, 


before the meeting wherein any point of conſequence is to be determined. 


To this I muſt add, that they appear moſt incontrovertibly Officers of Go- 


vernment from the firſt and laſt part of the Clauſe already cited, on which 


their ſucceſſion doth depend; for in the firſt part theſe Free Burgeſſes are 
veſted with the power of Amotion, the exerciſe of which is in itſelf a poſitive 
Act of Government; and at the end of it, bad Government is expreſsly aſſign- 
ed as a Cauſe for which they may be removed. The words are, ni inte- 


terim pro mala gubernatione aut pro male ſe gerendo in ea parte amevebun- 
tur, &c. If I have been tediouſly minute in going through the powers 
and truſts connected with the Office of a Free Burgeſs of Næuitoun, ſince 


all of them carry native and inconteſtible evidences of his being an Officer 
2 wap for 6 let it be conſidered how poſitively this point was 


denied 
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denied on the hearing, in order to make way for the Law Authors ur- 
ed againſt the Judgment. | 


Bur before I leave the evidence in 3 of the General ene 
ſhall take the liberty of making another Obſervation. It has not yet been 
controverted, that one plain and principal end, which the crown had in the 


Grant under conſideration, was to promote the Inhabitancy of Newtown in 


the North of Ireland; and therefore by Letters Patent it created that place 


a Borough. Now as the Charter neither propoſed Lands, or Money, to . 


be given as an inducement for people to go and live there, I would aſk, what 
encouragement has the Grantor offered therein, which at all operates to- 
wards the accompliſhment of his own view ? Certainly none, beſides veſt- 
ing the Body Politic with that meaſure of the powers of Government, which 
was ſuitable to their circumſtances, for making ſach regulations with reſ- 
pect to a common benefit, and enforcing the obſervance of them, as rend- 
ered ſettling there eligible: for enſigns or names cannot avail without 
a perception and perſuaſion, that the things are really beneficial, unleſs an 
effect is ſuppoſed without a cauſe, The encouragement which the Charter 
propoſes is very plain : Settle in the Borough, and you will have the advan- 
tage of the Protection, Countenance and Direction thereof, in carrying on 
honeſt Labour and Induſtry; and thereby you may not only hope to improve 
your circumſtances, but likewiſe by wiſe and prudent conduct, to arrive at 
the higheſt Offices in the Corporation. Theſe we ſee are motives of an ef- 
ficacious kind ; natural and adequate means to procure the ends propoſed by 
the Grant ; eſpecially if it is alſo conſidered, that this Borough is thereby 
empowered to return two Members to ſerve in Parliament, that the ſame 


attention may be had to their intereſtsinthe Legiſlation, as any other Borough 


of the Kingdom is intitled to. Theſe circumſtances of Government and refiden- 
_ tiary Fuſtice, with the return of two Members to ſerve in Parliament, a 
Gentleman, tho' in oppoſition to the Judgment, moſt expreſsly allowed to be 
the Charteral Inducements for ſettling in the Borough ; of which a proper 
uſe ſhall be made in it's place, At preſent it is ſufficient to ſhew, that the 
exerciſe and ſupport of theſe Powers remain with the Free Burgeſſes. 
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Vixcs this is the caſe, let us next enquire how far the Non- reſſdency of 
the Free Burgeſſes of Newtown affefts the very civil Conſtitution of the 
Kingdom, they being Officers of a public nature: and the rather, be- 
cauſe the learned Gentlemen, militating againſt the Judgment, have 
made the Miſchief, which they alledge the ſupport of that Judgment 
would introduce-into Corporations, and of courſe into Parliament, a ve- 
ry conſiderable Topic of Declamation. | 


By the Charter the Community have a right of being repreſented by two f 


Members in Parliament: A noble Privilege indeed, when the Connection of 


Intereſt by Inbabitancy, as laid down in the Charter, ſubſiſts between the Com- 
munity and the twelve Free Burgeſſes, who are thereby made the Elefors 
of theſe Members. But let this Connection be once broken by Non-reſi- 
dency; of what avail is the Royal Grant to the poor Community? Nay 
rather let me aſk how dangerous it is to the general Conſtitution ? For ſhould 


ſuch meaſures take place in re/and, would they not naturally tend to the 


Diſſolution. of that noble and juſtly boaſted Political Fabrick, the glory 
whereof, is to be, both in Eſſence and Form, the ſame with the Britiſh 
Conſtitution? For if by Conſtruftion of Law, the Judgment of the Court 
of King's-Bench in Ireland ſhould be finally reverſed here; would not the 
Chain, which unites the Houſe of Commons with the Nation, that is, the 


Repreſenting with the-Repreſented, the very Baſis of our Conſtitution, be 


moſt fatally broken? On this ſuppoſition it certainly would in the North of 
Treland, where the great Body of the Proteſtant Intereſt lies, and where 
the bulk of Returns from Boroughs ariſes from Conſtitutions of the like: 
nature with that now under Conſideration, In this Caſe it ſeems evident, 
that the 1ri/b Houſe of Commons would in time become a juncto, ſubject 
to the influence and domination of a few lordly men, not more diſtinguiſh- 
able on account of their power, than for their oppreſſion; agreeing to trample 


national right under their Feet, and in making the Civil Conſtitution ſub- 


ſervient to the worſt of purpoſes. For who does not ſee, that then by Con- 


ſtruction of Law, the ſame identical twelve, or four and twenty Men 
might return the Members for all the Boroughs in the Kingdom, where 


the 


Tod 
the Elections are made by Burgeſſes, or a few Members of the cp . 
and thus perhaps upwards of one hundred and fifty Members of the Houſe df 
Commons, properly ſpeaking, could only be ſaid to repreſent theſe twelve or 
four and twenty Men compoſed of, or directed by thoſe Demagogues. Nay, 
were this to take place, and the invaluable Connection between the Repre- 
ſenting and the Repreſented to continue no longer the object of legal concern, 
_ tho! the ſeveral Communities afforded fit perſons of the Proteſtant religion 
to take upon them that Office, to which the Charter annexeth the impor- 
tant truſt of returning Members to repreſent the Borough in Parliament; 
why ſhould not the Law go further; and in order to diſcourage tricking 
and fraud, provide a ſafe and ſecure way of buying, ſelling, and ſettling of 
ſuch Poſſeſſions, like Eſtates? So that a Ward, connected with one either 
in intereſt or otherwiſe, might not be chouſed out of it during minority, 
by the Craft of his Guardian. But theſe are ſhocking abſurdities, and can 
never find ſupport in Law: for whatever may ariſe from Forms, ſhe will 
not ſurely, Nero-like, rip up the womb of her birth. 


Tux foregoing Obſervations are now ſubmitted to the Reader, under a 
perſwaſion, that if they ſhall be found Juſt, the RARE: of the following Cone _ 
clufions will not be controverted. | | | 


| Finer, As reſiding in one Place, or Country, is in direct oppoſition to 
peopling another Place or Country, fo far as Perſonal Reſidence is concerned, 
therefore the ſtated Reſidence in Munſter of the Free Burgeſſes of Newtown, a 
Borough in the northern part of Uſfer, is in this reſpect clearly ſubverſive of 
that Governing End for which the Charter was granted. 


SECONDLY, As the Non-reſidence of theſe Free Burgeſſes is, literally 
ſpeaking, repugnant to peopling that Borough; in this light we may alſo 
perceive its genuine tendency and effects, For from what has been ſaid, it is 
moſt apparent, that the good Government of the Town, and conſequene- 
ly the encouragement propoſed by the Charter for ſettling there, depend on 
the faithful exerciſe of the truſts and powers veſted in theſe Officers. It is 


likewiſe plain, that the proper execution of theſe peculiar powers and truſts 
D tequites 
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requires a thorough Knowledge of, and Zeal for the une ene and it's In- 
tereſts, whether we conſider the Free Burgeſſes in their Elective or Legif- 
latiue Capacity, Knowledge of the circumſtances of the Community be- 
coming thus a neceſſary qualification in diſcharge of the Duty incumbent on 
theſe Officers, Zeal renders the ſame activeand uſeful. Take away the natural 
ſupport of either, and the ends of the Charter muſt be fruſtrated, But, how 
abſolutely. will they be defeated, if the Cauſe on which both depend ſhall 
at any time be removed? This cauſe is Refidence, from whence alone, muſt 
| | be derived that meaſure of knowledge and regard requiſite for the ſupport 
| of a. common intereſt ; which morally ſpeaking, can never be well diſcern- 


ed, and effectually attended to, without this RD and feeling connec- 
tion. 


5 8 The Ladies for the enjoyment of an Office We a 
Charter ariſe from, and are connected with the ends therein propoſed ; and 
cannot exiſt ſeparately, much leſs in oppoſition to them, without involving 
the Grant in abſurdity and contradiction; which in fair conſtruction muſt 
be avoided if poſſible : therefore whatever fruſtrates the ends, muſt be a 
Diſqualification for the exerciſe, provided the matter can be ſo underſtood, 
as to correſpond with the plain views of the Grantor. For this reaſon like- 
wiſe, Non. reſidence is inconſiſtent with the enjoyment of the Office. 


FouRTHLY, Nun d dense i in theſe Free Burgeſſes is not * a viola- 
tion of the Charter, by rendering them incapable of the diſcharge of their 
Duty, but may often ſet it at Enmity with itſelf. For upon that principle, 

the dentical Perſons can be Burgeſſes of many Corporations at one and the 
ſame time; and their intereſt may, and often do claſh with each other. In 
this caſe, what mult be the conſequence ? Doubtleſs the natural principle juſt 
now laid down will have it's force, by obtaining the preference for that 
Place where the Officers are inhabitant. Under ſuch circumſtances is it 

poſſible for the Law to ſay, that the Suffering Borough has not a remedy 
againſt ſo groſs an injury, from the very Officers originally appointed for 
promoting its advantage? een or there muſt be an end of all Char- 
Seral Rights. | | 


FiFTHLY, 
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Fir rurv, Tho' it is plain that the whole foundation of advantage from 
the Charter is deſtroyed by Non-reſidence in the Free Burgeſſes, and tho 
the power of Amotion is granted to the Corporation, yet as the exerciſe of 
it is limited to theſe Officers; if a majority ſhould be Non-reſident, (the 
Caſe at preſent) the eaſy and immediate remedy, provided by the Grant, for 
this of all other evils the moſt dangerous to the Body Politic, is hereby to- 

tally obſtructed, unleſs they will agree to turn out one another, which can't 


be expected from thoſe difinclined to reſign. Thus we ſee Non-reſidence 
in theſe Free Burgeſſes is inconſiſtent with the uniform beneficial exerciſe | 


of the power of Amotion granted by this Charter, 


S1XTHLY, In conſequence of the reaſoning already uſed for the purpoſe, 
is not the ſupport of Non-refidence, in ſuch Officers as the Free Burgeſſes 
of Newtown, à notorious violation of the Civil Conſtitution, by diſturbing 
and breaking in upon that Union and Connection between the Repreſenting 
and the Repreſented, on which the very Being of the ſame moſt evidently 
depends? And if this is the Caſe, can Law be in » fayour of ſuch a meaſure ? 

Ani it is impoſſible. 


FRoM this view I hope it is moſt evident, that Non-refidence in a Free 


Burgeſs of Newtown is ſo utterly inconſiſtent with the enjoyment of the 
Office, as to have made it needleſs to cite Authorities in Law for ſupport of 
ſuch a meaſure, ſince the ſame can only be an attempt to remove the foun- 
dation of all Authority, by ſetting it at Enmity with reaſon. However as 
the Gentlemen, oppoſing the judgment, ſeem to have aſſigned themſelves this 
arduous Taſk, I hope it will not be thought preſumption in one, not pre- 


tending to knowledge in Law, if he ſhould venture on the eaſier one; and 


after following theſe Gentlemen through their material quotations, ſo far as 
they are at all analogous to this matter, he ſhould endeavour to reconcile 
them at one and the ſame time, to the Judgment given in Jreland; and to 


common ſenſe ; eſpecially conſidering the natural prejudice, that they could 


never be uſed by theſe learned Perſons to a vague, nugatory or worſe pur- 
oe. And for greater perſpicuity, and to leſſen trouble to the reader and 
D 2 | | myſelf 
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myſelf in | the general reply; as I go along, I ſhall take the liberty to anim- 
| advert on the reaſoning and eee in ſupport of which theſe Caſes 


have been „ 


Tux firſt I ſhall take notice of is the EO and Truckody | in ad. Lord 
cen 1275. This is upon a Return to a Mandamus directed to the Mayor, 
Se. of the Borough of Leſtwithiel i in Cornwall, to reſtore 7 ruebody to the Of- 
fice of Capital Burgeſs. They returned the Conſtitution, and the Election of 
Truebody, &c. but they ſhew further, that Truebody left the Borough, and 
lived out of it for ſeveral years, and neglected attendance at the public Af- 
ſemblies, &c. and therefore they had removed him from his place of Ca- 

pital Burgeſs. Sir Jobn Hawles, for Truebody, took an exception to the Re- 
turn, that it did not appear, that Truebody had any Notice or Summons to 
attend and ſhew Cauſe why he ſhould not be removed; which was contrary 
to natural Juſtice, that a man ſhould be disfranchiſed, without ever being 
heard what he had to ſay for himſelf, - But nevertheleſs the Court held the 
Return good upon this ſingle Principle, that if a Capital Burgeſs quite leaves 
the Borough, and goes and reſides altogether in another place, there is no 
need for ſummoning him before he is removed; becauſe he has abdicated the 
Borough, and it is ſufficient ground for turning him out, having % facto 
forfeited his right to hold the Office. If this were not the Caſe, the ex- 
ception taken by Sir John Hawles muſt have been good, as Truebody could 
not be juſtly removed by the Corporation without ſummoning, that he might 
have an opportunity of defending himſelf againſt the Charge of neglecting 
attendance on the Aſſemblies, Sc. When the Ratio of this Doctrine is 
conſidered, we ſhall find Non-re/idence in ſuch Officers implies Non-attend- 
_ ance; for whoever puts himſelf in a ſtated ſituation, morally ſpeaking in- 
conſiſtent with the regular and thorough diſcharge of his Office, does moſt 
certainly in that A& bevonne an-Offender againſt the Duty of it, 


AGEI D E's Caſe was alſo post. It is in 4. Modern 33; and like- 
wiſe upon a Mandamus to reſtore him to the Office of an Alderman in 


= ma 5 from which he had been 1 


Tur 
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Tur Articles 3 in the Return, a the Court opported i the FER 
were theſe : 


Tua the Defendaht was choſen an Alderman of the City, and as 
ſuch was a Juſtice of the Peace, yet, receſſit, elongavit, et Habitationem ſuam 
reliquit et deſeruit, et amovebat ſeipſum et familiam ſuam ad Topſam, extra 
Civitatem, &c. & Officium ſuum voluntarie e et neglexit, and ſets 
forth wherein, &c. 


Tur ſeveral Courts of Common-· council were held there, of which 
he had Notice, but did not attend, being abſent forty times in 1 
Tears. 


Fox theſe Reaſons, three of the Juſtices held the Return good, and 
therefore ſo far as the Authority of the Court operates in this Caſe, it ſnews 
Non-refidence to be a Cauſe of Amotion. But with reſpect to this Re- 
turn, the Chief Fuſtice was of a contrary opinion, and held the ſame bad; 
tho, it was agreed that deſerting his Office was a good Cauſe of Disfran- 
chiſement, and ſo was abſenting himſelf from the Counſel, and that the 
very nature of the thing did import ſo much: For every Alderman ought 
to be a Citizen and Inbabitant of the City where he is an Alderman ; and 
if he removes he ceaſes to be a C:tizen, but may be a Freeman, tho' he 
wants that Qualification which enables him to be an Alle mar, having de- 
ſerted the Office by Non-refidence, : 


IT was alſo agreed, that there cannot be more apt and expreſs Words of the 
Defendant's abſence than the words of this Return, Habitationem ſuam reli- 
quit, and that he did inhabit at Toſam extra Civitatem. That it was alſo 
his duty to attend at the Common-council, and that it was contra debitum 
_ to be abſent. | 


Tuvs we ſee the Chief Fuſtice agrees with the. reſt i in the-grounds and 


W of Glide's Disfranchiſcment': : but diſſents from their Judgment, 
becauſe. 


* 
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becauſe in his Opinion the Corporation had not legally exerciſed 1 
power of Amotion, by not ſummoning bim particularly to ſtew Cauſe why 


5 ſoould not be removed; and in this reſpe& ſeems to differ from the above 


Caſe, in the determination of which I believe Holt was alſo Chief Juſtice ; 
by which it would appear, that ſummoning out of the Rong was not 
neceſſary. | 


- Ip dias Þ not an cerve ln tho Reporters of dale, there can be but 


one of two ways to remove the Tm inconſiſtency in this moſt learned 
perſon, 


Fixer, that as Truebody's Caſe is later than Sud the Chief Juſtice might 
have changed his Opinion. Or more probably his Sentiments aroſe from 


this, that the return made to Truebody's Mandamus was general, charging 
bim only with living out of the Borough for ſeveral years, and neglecting 


attendance at the Aſſemblies; whereas the return to Glide's Mandamus was 


not only leſs certain as to the time of his living out of the city, but 


much more parlicular as to his neglect in attendance at the Aſſemblies, 
tho he had notice of them, making the fame forty times in three Years ; 
by which the charge becomes preciſe and determinate, taking it out of the 
view of the general imflied damage to the Corporation, from ſuch a Mem- 
ber's Non-reſidence, and returning particular tranſgreſſions as the grounds 
of Disfranchiſemente, which certainly the neglect of theſe notices were, 
whether reſident or not. I believe whoever attends to the Chief Juſtice's 
reaſons for diſſenting from-the other Judges, will be of Opiaion, that this 
muſt have been the foundation of it; for he quotes Bagg's Caſe to ſhew, 


that a perſon ought to be ſpecially ſummoned, when the crimes to be al- 


ledged againſt him are of a particular kind, without which he cannot be 
prepared to anſwer what may be objected againſt him, which is con- 
trary to right and juſtice; ſince Glide might have appeared and juſtifi- 


eld theſe forty times Abſence, by ſhe wing that he was at ſuch times ſick, or 


in the ſervice of the King, and had left a ſervant in his houſe, which under 
ſuch circumſtances ſtill made him an Inhabitant there. | 


* 
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Tux Chief f Juſtice likewiſe objected to the fafficiency of * return in 
point of certainty, with reſpe& to the time of Glide's Abſence, as the re- 
turn to a Mandamus differed from a Plea, to which the party might re- | 
ply; ſupporting the ſame by Buſſtrodes Caſe, cited by the other Judges 
to maintain the Return. But whatever may be the meaning of theſe 
Authorities, as to the article of ſummoning, wherein the preſent argument 
is not concerned, it is clear, that both of them concur in proving ſtated 
Non-reſidence to be a cauſe of Amotion. To what end then have they been 
quoted by one of the learned Gentlemen againſt the Judgment given in 
Freland ? This ſhall now be conſidered, 


Tust Authorities were produced to ſhew that the Coroner's Replications 
to the ſeven acting Free Burgeſſes are bad, for not charging them with Non- 
reſidence upon Office, This I confeſs appears to me a very wonderful Ob- 
| jection, and the attempt to ſupport it from theſe Caſes, not leſs ſurprizing 

out of the mouth of ſo learned a perſon! But let us attend to his reaſons. 
He fays, had that been the Caſe, the ſeven - acting Free Burgeſſes might 
have taken Iflue, and ſhewn by evidence that they did attend on the duty 
of their Office upon all occaſions, when they had not a reaſonable and 
ſufficient Excuſe to the contrary. With ſubmiſſion to his better Judgment 
I apprehend the ſame to be a Miſtake ; as this reaſonable, or ſufficient Ex- 
cuſe is a point of Law, and not of Fact; for which reaſon it muſt be tried 
by the Court and not by a Jury; and therefore not iſſuable. But upon 
looking into any one of theſe ſeven Replications, we ſhall find the Party 
charged expreſsly during a determinate Time, immediately preceding the 
Information, with not reſiding or living at any Place within the Borough ; 
but that he wilfully, and without any reaſonable Cauſe, and contrary to the 
Truft repoſed in him by the ſaid Letters Patent, and contrary to the Law of 
the Land, during the Time mentioned, was abſent from the ſaid Borough, and 
did refide without the Limits of it, at ſuch a Place, ſo many Miles diſtant 
from the ſame, whereby be forfeited, Sc. This Non-refidence alledged in 
the Replication as the cauſe of Forfeiture is a Fact, which the Party might 
have traverſed had he been ſo minded; and then a proper Iſue would have 


been 


* 1 


been before the Jury: and vne, I hope, perfectly correſponding with the 
genuine doctrine ariſing from the foregoing Authorities, notwithſtanding 
they have been cited with a very different view. For here we find a 
ated and total Non-refidence and Abſence for a certain number of Years. is 
clearly and diſtintly charged as the cauſe of Forfeiture, the ſame being 
alledged to be contrary to'the Truſt repoſed in them by the Letters Patent, 
and to Law. If the Fact had not been true, they could have gone to an 
Tſue upon it, and ſhewn that it was not. And if it was true, but not a 
cauſe of Forfeiture, this they could have made appear upon the Demurrer, 
which on the foregoing Authorities, I humbly conceive has not been done. 
Beſides I muſt beg leave to obſerve, that this Caſe is very different from 

a Return to a Mandamus, which we ſee muſt be very preciſe and expreſs 
as to the grounds of Forfeiture, for which the Party is removed, as he has 
no opportunity to anſwer. But in the preſent Proceeding, being on an 
Information in the nature of Qu Quo warranto, and in that reſpect corre- 
ſponding with a Plea, the Defendant had an opportunity of ſhewing 
wherein the Replication is falſe, and of availing himſelf thereon, in the 
proper place. After theſe Remarks I ſhall now, not only ſubmit the rele- 
vancy of theſe Authorities for the purpoſes they were quoted by the learn- 
ed Gentleman, but appeal to the candour of the reader, whether they do 
not plainly prove the doctrine I have been all along endeavouring to ſup- 
port, that the Non-reſidence, charged in the Coroner's Replication, is a 
cauſe of Forfeiture of the Office of a Free Burgeſs of Newtown; on which 
account, I hope I ſhall be pardoned; if I cannot grant the contrary, ſince 


it is built upon a ſuppoſition ſo groundleſs, as not to rd 8e ay 1 but 
ſhaddowy and inſubſtantial deductions. 


| Town Gentlemen cited the Caſe of Glide over. again, and were alſo 
pleaſed to refer to that of Vaughan and Lewis in Carthew 229, as well as 
to the authority of Lord Chief Juſtice Coke, in Co. Litt. 233. 


GLive's Caſe being already fully e I ſhall go on in my former 
way, to ſhew how applicable in principle, theſe laſt quoted Autborities 
are for ſupport of the doctrine I have been —— and that they are 

utterly 


ta} 
attvely * to the Ends for which ny have been advanced on the 
other fide of the queſtion. 


Tuis Caſe of Vaughan and Lewd) is alſo a aden of Lord Chief 
Fuſftice Holt, at the fittings in Middleſex, upon a ſpecial Action in the Caſe, 
brought againſt the Defendant, for a falſe Return of a Mandamus for ad- 
miting and ſwearing the Plaintiff, Bailiff of New Radnor in Wales. The 
Declaration is ſet forth at length in the Book, as well as the particular 
objeCtions made by the Defendant to it, which for brevity ſake I ſhall 
omit, chuſing rather to refer the curious reader to the Caſe at large; con- 
tenting myſelf with obſerving, that the objections were over- ruled, and a. 


Verdict went for the Paintiff, e ſo come to the Point, which is the proper 
| object of conſideration. 


In the Charter 4 was the following Clauſe, that any Officer in 
futuro to be choſen, &c. non diutius remanebit in Officio, &c. quam infra 
Burgum pred. vel libertat. et Franchefias inde cum tota familia Inhabitabit, 
&c. and it appearing that the Plaintiff, when he was choſen one of the 
Common-council (out of which the Bazkf muſt be elected) was a 
Foreigner, it was pretended, that his Office of Common-council-man was 
void by this Clauſe, and ſo he himſelf not qualified to be elected Bailiff, 


Tuis matter was reſerved and referred to the Opinion of the Chief 
TFuſtice, who for particular reaſons therein mentioned, gave Judgment 
for the Plaintiff; but nevertheleſs to avoid any miſtake from the 
fame, touching his Opinion about the Clauſe of Inhabitancy, he expreſsly 
| ſays, that it is declaratory of the common Law; and that not inhabiting - 
infra the Borough, Cc. was a good cauſe to remove a member; but that 
it did not ipſe facto determine the Office. Thus we find this Great Man 
uniform in his Opinion, that not inbabiting in the Borough is cauſe of 
Amotion, which it cannot be, unleſs it is ſuch a ground of Forfeiture, that 
Advantage may be taken of it by proper means, tho it is never actually 

made until declared by ConuiGzon ; which by the by, may ſerve for an 


E anſwer 


WF | 
_ anſwer to the ſeeming difficulty, much relied on by the Gentlemjn mili- 
tatin — the Judgment, oil dope of ſhe Commer 3b of s 


Lr us now cloſe this watter with what is ſaid th that Pillar of the 
Law in Co. Litt. 233. 


HRA Littleton puts the caſe of an Office of — being pres 

to a perſon for Life; and expreſsly ſays, he holds this Office upon the 
Cond'tion in Law of well and lawfully keeping the Park, and of doing that, 
which to ſach an Office doth belong, or it ſhall be mes for the Grantor 
to ouft bim. And faith, ſach condition as by Law is annexed to any thing, 
is as ftrong as if it were put in writing. From this Authority I believe it 
will not be denied, that where the Grantee wilfully puts himſelf out of 
a Capacity of properly anſwering the ſeveral ends of the Grant; whether 
the ſame ſhould ariſe by a fated Abſence from the place, with which the 
Duty of his Office is connected, appearing by fixing his abode elſewhere, 
or by any other Act inconſiſtent with the regular diſcharge of the Duty of 
his Office; he doth not do what thereto belongeth, and on that account the 
Grantor may ouſ? him. Upon this view it ſeems very reaſonable to con- 
clude, that the Grantor ſhall have power to prevent the Miſchief, which 
may be plainly ſeen muſt caſue from ſuch conduct in the Grantee, by 
couſting him, on the ſcore of not keeping himſelf in the Situation, which 

the Duty of his Office doth require; or the prevention of hurt cannot be as 
much a Maxim in Law, as the correction of it. | 


BuT . Ny | 


. Coke's comment on this text, who indeed makes a very judicious di- 
ſtinction betwcen a private, and a publick Office. In the private Office of 
a Parker, and of courſe all of the like kind, his Lordſhip, fays, if he doth 
not attend on the Park one or two, &c. Days, this is no Forfeiture of the 
Office of Parkerſhip : but if in his Default any Deer be killed, and ſo a 
Damage to the Lord, that is a Forfeiture, And why? becauſe ſuch a 


ſhort and caſual Non-attendance is not inconſiſtent with the ſfated Duty 
| of 
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of this private Office; and therefore in a Caſe ſo ciccumſtanced he lays 
the foundation of ex/tre in the Damage received by the Lord, and clearly 
admits the Parker may be turned out on that ſcore, however ſhort his 
- Abſence might have been. From whence it is evident the Chief Juſtice 
went upon this Principle, that as there was no reaſon to conclude a 
Damage would enſue to the Lord from ſuch a kind of Abſence, therefore 
it could not be conſidered as a violation of the Duty belonging to the Par- 
AY FR kerſhip ; and in itſelf a Forfeiture ; yet nevertheleſs, even this ſpecies of 
Abſence is at the Parker's peril; for if during the ſame a Damage doth 
accrue, he may be ouſted upon the tacit condition in Law. And tho' his 
Lordſhip has theſe remarkable words, for {that it may be ſaid once for 
all,) nonuſer of itſelf, without ſome ſpecial Damage, is not a Forfeiture of 
private Offices, yet it muſt be ſubmitted to the judicious, upon the reaſon- 
ing already uſed, whether this great Commentator, confiſtent with natural 
right, and perhaps ſomewhere elſe with himſelf, could ere mean any 
mote than a caſual or partial zonuſer; er. not ſuch a one as amounts to 
= an evidence of dereliction of Office : for unleſs it can be carried fo far, the 
0 BE learned Gent s concluſion, in behalf of their non-reſident Clients, 
muſt fall to the ground, tho' we ſhould, for argument's fake, allow the 
Office of a Free Burgefis of Newtown to be a private one. But how will 
the reader be ſurprized at this quotation, when he attends to the immediate 
ſobſequent words, which run thus: But nonuſer of publick Offices, which 
concern the adminiſtration of Juſtice, or the Commonwealth, is of tfelf a cauſe 
of Forfeiture : for I believe it can hardly be now denied, that the Office of 
a Free Burgeſs of Newtown is one concerned both with the adminiſtra- 
tion of Fuſtice and the Commonwealth ; and of courſe that all theſe Authori- 
: TS ties concur in ſupporting, as a cauſe of Forfeiture, that ſpecies, or kind of 
Non reſidence charged in this Replication. 


Wr are now, in purſuance of the method propoſed, to confider the 
end, for which theſe laft Caſes have been cited by the learned Gentlemen; 
which ſeems to have been this. That ſuppoſing Non-relidence to be a 
cauſe of Forfeiture, yet it can't be taken advantage of by an Information in 
be nature of a Quo warrants. What, tho' there ſhould be no other way 
1 : 2 left ; 
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left; and of coutſe a failure of Juſtice? This indeed is an ; | 
. doctrine to be deduced from ſuch Authorities: and therefore let us ex- 
amine it, In ſupport hereof we are told, that this method of proceeding 
ſuppoſes an Uſurpation. What then? But it does not always ſuppoſe one 
4b origine. For a perſon may have ren well choſen, and ated legally 
under his Election for a time, and might afterwards forfeit his right to con- 
tinue in the exerciſe of the Office; which may be preſumed from all the 
foregoing Authorities; or there could not be ſuch a thing as a legal cauſe of 
Forfeiture, without which a man cannot be fairly disfranchiſed. But the 
learned Gentlemen would perſuade us from theſe Authorities, that the exer- 
ciſe of an Office, after a man has forfeited his right to it, is not an 
Uſurpation, and therefore that this kind of Information will not lie in the 
preſent Caſe. By this rule, if a perſon exerciſes an Office under an 
Election, in itſelf bad, and therefore not affording him any juſt Title, the - 
ſame cannot be an Uſurpation : for where is the difference between a man's 
acting in an Office, who never had a right, and one who does the like after 
he has loſt or forfeited it? Are not both actions without proper Authority, 
and therefore equally an Uſurpation? Again, why is. there a diſtinction 
made, nay, how can the learned Gentlemen make any between @ ground of 
Forfeiture and an Ujurpation on the face of theſe Caſes, other than that of 
cauſe and effect, provided the party continues in Office. If the perſon has 
entered into meaſures, by which a ground of Forfeiture is created, and for 
which he may therefore be removed, ſurely the ſubſequent uſe and. exer- 
ciſe of the Franchiſe or Office muſt be an Uſurpation, he having forfeited 
by this Miſconduct his Title to continue in the enjoyment of it: And becauſe 
it is ſo, advantage may be taken of the ſame by legal means, which could 
not be the Caſe, if there were not an Uſurpationz for then the party's 
' Tight to continue in Office muſt be ſuppoſed. When this Uſurpation has 
appeared to the public by Conviction, the Acts of the party do then be- 
come void: but previous to this, he is an Officer de facto; and according 
to the Authority of Lutwyche, which hereafter I ſhall have occaſion to 
mention more particularly, his Acts are good. So that the very curious 
queſtion, When the Forfeiture or Ceſſer commences, and very much relied 
on, for ſhewing in it's ſolution the Damage to the Publick from the ſup- 
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port of the Judgment under Na is far from being of an un- 
anſwerable nature. Nay, were there any thing in the alledged Objection 
of throwing the. Pablick into Confuſion, by an avoidance of the Acts of 
ſuch perſons, during the time they were not Officers de jure; the ſame 
muſt equally operate with reſpe& to the Corporation taking Advantage of 
the Forfeiture, as when it is done by a Proceſs at Law: fince ignorance - 
or the inattention of the Body often continues perſons in Office for a length 
of time, after forfeiting their Right to the ſame, Thus we find, were this 
doctrine true, which is advanced by the learned Gentlemen, a cauſe of 
Forfeiture, even with reſpect to it's eſſence, muſt abſolutely depend on the 
Opinion of the Corporation; and conſequently the ſame Act might become 
a foundation for Amotion in one, which would not be ſo in another f 
theſe Political Bodies, tho under the ſame rule of direction; thereby 
rendering the nature of things ſubje& to their fantaſtick humours ; and 
_ veſting them with an incontroulable Power, whereby corporate Evils of 
the worſt kind might paſs without Puniſhment, through human frailty, . 
or wickedneſs. For thoſe reaſons I muſt contend, on the Authority of the 
very Caſes cited, that if a perſon acts under an Office, after à real cauſe 
of Forfeiture, he is an Uſurper in relation to his own Conduct, or there 
cannot be a cauſe of Forfeiture, Upon the whole, if the Power of Amotion 
is granted to the Corporation, and yet from Circumſtances they cannot, or 
will not uſe it, but ſuffer men to continue in the exerciſe of an Office to 
which they have not a Right, there muſt be a failure of Fuſtice, if an In- 
formation in the nature of a Quo warranto will not lie, both to remove, 
and puniſh them for the Uſurpation; which I flatter myſelf will ſoon 
abundantly. appear. As to any inferences that may be drawn from theſe 
Authorities, with reſpe& to ſummoning before Amotion, they are quite 
out of the preſent point of Conſideration; 3 fines there can be no better 
notice than an Information. | 


| Margo: thewa, 1 hope, from the principles of reaſon and common 
ſenſe, as well as by theſe Authorities, that the Non- reſidence of the Free 

Burgeſſes of Newtown, charged in the Coroner's Replication, is ſuch a 
eie or kind of * for which they may be ouſted or remov- 
; | ed 
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ed from Office; and tranſiently proved an unapplicableneſs of the fore- 
going Caſes to the purpoſes for which they were produced on the other 
fide of the queſtion ; I ſhall now ſhew that the Information, in the nature 
of a Quo warranto, againſt theſe Delinquents, is not only proper, as being 
within the Act of the gth of Queen Arne, of which the 1ri/þ Act of the 
19th of his preſent Majeſty is a tranſcript, but that there is no other 
equal and juſt method, under the circumſtances of the preſent Caſe, for 
remedy of the evil, and puniſhment of theit offence : and perhaps as I go 
along it may even appear, that there is not any other poſſible way. 


On this particular Occaſion I muſt in prudence confeſs my unſkilful. 
[neſs in, and diſlike of controverſ concerning Words, eſpecially of the rech- 
nical kind; therefore in whatever. ſenſe the learned Gentlemen ſhall. un- 
derſtand the Non-refidence complained of, whether as a Nanu/er, and fo a 
cauſe of Forfeiture, or Forfeiture, dereliction or abſolute Hbdication of the 
Office, I am reſolved it ſhall not be the matter of difpute with them; but 
this, and fimply this, I muſt-contend for, that it is ſuch an Offence, as to 
juſtify the preſent Proceedings agaioſt theſe Defendants: in proof of which, 
the firſt thing propoſed to be done, is to ſhew, that the n. taken is 
a within the 2888 mmm 5 


[From is Preamble to this AR, it appears to en been . for the 
eaſe and benefit of the ſubject, in recovering and preſerving Corporate 
Rights, by. means leſs tedious and expenſive, than thoſe in uſe before, 
In the firſt Clauſe of the enacting part, relative to Informations, there 
are the following remarkable words: . ** In caſe any Perſon or Perfons ſhall 
uſurp, intrude into, or unlawfully bold and execute any of the ſaid Offices or 


| Franchiſes, it ſhall and may be lawful to and for the proper Officer of the 


ſaid Court of King's Bench, with the leave of the ſaid Court, to exhibit one or 
more Information or Informations in the nature of a Quo warranto, Se. 
And in the Clauſe immediately ſubſequent, if poſſible, the words are 
_ reiterated with more ſtrength, in reſpect to thoſe adjudged guilty of an 
_ Uſurpation,. or Intruſion into, or unlawfully bolding and executing any of the 
| oy * or Franchiſes : and again, after directing the Judgment af 

| Ounce, 


LS 
Ouſter, the ſame YYords are repeated in the like fignificant and emphatical 


Gtr me leave now to ſuppoſe, that under colour of Election, tho 
an undue one, yet a Corporate Right may be claimed and exerciſed, or if 
the Perſon is well choſen, that he may afterwards forfeit and ceaſe to have 
2 Title to the Enjoyment of the Office, Nay I believe it will not be de- 
nied, that Uſurpation in general muſt have it's riſe from one or the other 
of thoſe Circumſtances, as it would be madneſs to exerciſe an Office. 
without ſetting up an Election, or Right of ſome kind or other. | 


Ir this is the Caſe, I imagine the learned Gentlemen, oppoſing the Judg · 
ment which I am defending, muſt admit, that any one exerciſing a Cor- 
porate Office, into which he has not been duly Elected, or tho duly Eleded,. 
has by his Conduct forfeited a right to the ſame, is expreſsly within the Let - 
ter of the Act, as a perſon unlawfully holding and executing the Office; or 
they muſt make the Act nugatory with reſpe& to Informations, by deprive 
ing it of any other object of operation, than perſons fitter for the diſcipline. 
of Bedlam, than the correction of the Legiſlature, beſides aſſerting the ab- 
ſurdity, that a Man in Office cannot forfeit ; for if he can, we ſee he is 
clearly within the Act of Parliament, which allows an Information in the 
nature of a Quo warranto, to enquire by what right any one claims and ex- 
erciſcs a Corporate Franchiſe ;- preſcribing the method how the ſame is to 
be carried on, without any exception whether the Corporation is, or is not 
veſted with the power of Amotion. From whence it is plain that the Conduct, 
which determines the Right, muſt make the Perſon afterwards an unlaw- 
ful Holder and Executot of the Office; and brings his Removal directly 
within the Proceſs of the Statute. Thus I hope the firſt Point is inconteſtibly. : 
proved, that I might ſolely reſt the Propriety of the Procedure againſt the 
Non-reſident Free Burgeſſes of Newtown on an Authority in all reſpects - 
above controul; yet that I may ſhew the Fallacy of the Objection in 
every light, I will go on in the manner propoſed ; and make it appear, that 
there is no other way, than what has been taken, without: ſuch a "failure of 
T ee violation of the me. 
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Bor before Wie in this „ An I ane ks FY liberty ts to RA 
the Reader, that the Free Burgeſſes of this Borough are only Twelve in num- 
ber ; and that the Charter veſts the Power of Anotion in them alone, It 
is therefore almoſt needleſs to obſerve, as the Perſons complained of are 
Nine of this Body, that they cannot be cenſured, puniſhed, or removed 


by a Corporate Ac. By what other means then, but by an Information in 


the nature of a Quo warranto, can the Public and particular Community be 
relieved under that, which I hope I may now call an Injury, ſubverſive of 


all the ends for which the Grant was given? Some of the Gentlemen in 


the Oppoſition, have ſaid, by a Mandatory Writ. Pray how? Can Three 
turn out Nine? Or will the Nine vote themſelves out, when we ſee them 


thus contending for their Places? Ay, but ſay the earned Gentlemen, if 


they do not, the Charter may then be ſeized by a Quo warranto; ard 
therefore there is not a failure of Fuſtice. In the name of common ſenſe. 


what kind of reaſoning is this? The Community is deprived. of its Grant, 


and conſequently the public of two Members to ſerve in Parliament, as well 


as the three innocent Free Burgeſſes equally involved in Puniſhment with the 


Guilty; and yet no failure of Juſtice. I am really grown curious to 


know the Idea of Juſtice, which the Maintainers of this Doctrine have 


| framed in their own Minds; and whether by the Ford they mean any 


thing in itſelf, or merely a matter which they are ſome howinduced to 
fupport. Bat let their ſentiments be what they will, Jam ſatisfied J hall 


| have no occaſion to prove, that the Fuftice of the Law is a very different 


thing from the Drawcanzir they would make it in the preſent Caſe; and 


that this indiſcriminate Puniſhment, when it can be avoided, is more than 
a failure of Juſtice, by becoming a ſhocking Act of Injuſtice, and therefore 


certainly not to be indured by the Law, We ſee the Legiſlature have 


pointed out an equitable method of puniſhing ſuch Offenders, by which 


none can ſuffer but themſelves. Will, nay can a Court of Law over. rule 
that Direction, by following a Meaſure inconſiſtent with natural Juſtice ? 
If it is plain they cannot; then I hope I am warranted to ſay, not only that 


an Information, in the nature of a Quo warranto, is the moſt proper Pro- 


ceſs againſt the Non · reſident Free Burgeſſes complained of, but that there 


a 


* 
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is no o other way left for the Correction of theſe Delinquents; bong 
any Method but this, muſt be i ons to the Innocent and ikewite to. 


the Public. 


I HAVE now finiſhed 10 general Ws I propoſed in relation to the 
Judgment, under Conſideration, given by the Court of King's-Bench'in 
treland, But as the Gentlemen, from whom I am unforunately obliged to 
diſſent, alledge, and ſeem to rely on a Diſtinction appearing in the Face 
of the Record, with reſpect to the Pleas of thoſe nine Free Burgeſſes, againſt 
whom Judgment of Ouſter paſſed in Ireland; only ſeven, whoſe Pleas 
are exactly the ſame, having confeſſed. the Exerciſe of the Franchiſe, ' and 
who are therefore clearly included in the above reaſoning ; and the other 
two alſo putting in the ſame Plea with each other, denying the Exerciſe 
of the Franchiſe, but in virtue of their Election above two years before, un- 
der the Letters Patent, claiming a Right to be. ſworn in, and then to ex- 
erciſe the ſame ; I fay as this Diſtinction is much relied on in their Defence, 
it ſhall have a particular Examination, in order to know whether it is eſſen- 
tially diſtinguiſhable, with reſpect to its Conſequences, from that Uſurpa- 
tion by Exerciſe, for which it is evident an Information i in the nature of a a 


In warranto will lie. 
- 

In order to this let the following Facts be premiſed ; firſt, that theſe two 
unadmitted Free Burgeſſes could not have been legally choſen, at the time 
they aver an Election in their Pleas, as appears clearly from the Clauſe alrea- 
dy quoted, which expreſsly requires that theſe Officers ſhould be Elect- 
ed de melioribus et magis probioribus Inbabitantibus; and therefore they 
muſt be without a Shadow of Title under the Grant. 5 


SECONDLY, this Defect in them is not cured by the Act of the 2 1ſt of IE 


his preſent Majeſty, which runs in the following Words, that no Perſon 
who bath been, or who ſhall be in all other reſpects duly Elected and admitted 
into any of the Offices or Franchiſes, &c. Thus we ſee by the expreſs 
Words of the Act there muſt be Admiſſion, as well as Election to bring 
theſe Gentlemen within the ſame; the former of which they have utter- 
y diſclaimed in their common Plea, *. therefore are abſolutely without a 


Title 


— 
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Title; as it is plain the Legiſlature could not have any other Intention, than 
that Burgeſſes of Corporations ſhould not be diſturbed in the Exerciſe of 
"the Office, merely on the ſcore of Non. reſidence at the time of Election, 
tho required by the Charter. For ſhould the Particle © and ” be changed 
into ** or ” conſidering the fame disjunctively, an Explination which one 
of their Counſel inclined to give the Clauſe, the Senſe would be abſolutely 
deſtroyed ; ſince thereby an Admiſſion muſt be ſuppoſable, independent 
of an Election. But let us conſider one of their Pleas, which will anſwer 
for both. | 


Tur Words ſtand thus: Fohn Ponſonby ſaith, that by Force and Vir- 
tue of his being Elected and choſen a Free Burgeſs of the ſaid Borough of 
| Newtown as aforeſaid; he doth claim to be intitled to be ſworn into the Of- 

fice of a Free Burgeſs of the ſaid Borough of Newtown, according to the 
Orders and Directions of the ſaid Letters Patent, and the Uſage of the 
ſaid Borough, and then to Uſe and Exerciſe the Office, Privileges and 
Franchiſes of a Free Burgeſs of the ſuid Borough.” Now as this Plea is in 
. Anſwer to the general Charge of Uſurpation, laid in the Information, ic 
muſt be a Diſclaimer in whole or in part, of whatever is charged by the 
Information; or contain an Excuſe for the Right ſo claimed, whether in 
whole or in part, with a Traver'e-of the Uſurpation; otherwiſe the Plea 
would be Ry and impertinent, and no Defence againſt the 
. | | 


LET us now conſider wherein theſe unadmitted Free Burgeſſes Dif. 
claim, and what they attempt to Juſtify. In the Words of their Plea juſt 
now quoted, they deny the Exerciſe, but expreſsly claim their Election un- 
der the Letters Patent; and in Virtue thereof a Right to be ſworn into 
Office, and then to Uſe and Exerciſe the Franchiſe, &c. Can it then be 
denied, that if theſe two Free Burgeſſes ſet up this Right of Election in 
their Defence, as an Excuſe in part or in whole for the Uſurpation 
charged, without being warranted by the Letters Patent, (tho as we have 
ſeen from their Plea they are alledged in ſupport of the ſame). or any other 
legal Authority whatſoever ; I ſay can it be doubted, but that theſe Free 
Burgeſſes are ſo far Uſurpers againſt the King; and Guilty of the Charge 


1 


in the Ioformation? For what is the very Idea of Uſurpation, but pte. 


trending a Right to ſomething when you have none? Now theſe two un- 
admitted Free Burgeſſes pretend to the Right of Election, and in conſ 

thereof, the Right to be ſworn into Office, and then to Exerciſe the RL 
chiſe. Do they not then herein claim the Eſſence of the Franchiſe, and ſo 
become Uſurpers in the effential Part of the Charge? Nay, from what has 
been ſaid, let me aſk, why they don't appear virtually Guilty of the whole 
Charge in the Information, fince all that is wanting to render them ex- 
preſsly fo, abſolutely depended upon themſelves ? For ſuppoſing their Elec- 
tion good, the Corporation have done their Duty, and irrevocably veſted 
them with the whole Franchiſe ; leaving nothing undone neceffary for the 
Exerciſe of the Office, ſo far as they were concerned; the Security requir- 
ed by the Charter, in the Oath of Office for the faithful Exerciſe of the 
ſame, being the Duty of the El:#ed ; which Oath the Provoſt is obliged 
to adminiſter, when by them required. Por theſe Reaſons, let me again 
aſk in the name of juſtice and of common ſenſe, why theſe unadmitted 
Free Burgeſſes, from their own ſhewing, are not eſſentially Guilty of the 
Uſurpation charged by the Information; and why the Violation of their 
Duty, in negleing to take the Oath of a Free Burgeſs, ſhould not be conſi- 
dered as an Accumulation of the Guilt, rather than an Excuſe upon which a 
Traverſe can be ſupported ? But further, can any one make a Diſtinction 
between claiming to be fworn in conſequence of Election, for the Purpoſe of 
Exercifing, and ciaiming 4 Right to the Exerciſe of the Franchiſe ; when 
the Oath cannot veſt any Right to the Exerciſe, as the ſame muſt be firſt 


ſuppoſed compleat, before the Oath of Security for the faithful Execution 


of the Truſt can be adminiſtered ? If theſe unadmitted Free Burgeſſes 
claim a Right to be fworn, do they not claim a Right to Exerciſe ; ſince 
their Right to be Sworn, if it can be called ſuch, depends abſolutely on 
their Right to Exerciſe from Election? 1 hope it now appears unqueſtion- 
ably true, that Swearing theſe Free Burgeſſes is ſo far from giving or com- 
pleating their Right to the Franchiſe, that if it had not been Compleat before, 
they could have no Right or Pretence to be Sworn. Theſe unadmitted Free 
Burgeſſes claim a Right to be Sworn': Do they not @ forttori claim a Right 
to Uſe that Office, which requires this Oath of Security againſt the Abuſe of 

| F 85 | it? 
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it? as nothing but a Right to the Office can be a Pretence of Right to be 
Sworn. Again, is not claiming @ Right to Uſe and Exerciſe the Franchiſe, 

a dire& Charge in the Information? ſince we find therein the following 
Words, did ſeverally Uſe, and claim to have and Uſe, and as yet do ſeve- 
rally Uſe, and claim to have and Uſe, and without any lawful Warrant, Au- 
thority, or Royal Grant, to Exerciſe the Privileges and Franchiſes of a Free 
Burgeſs of the ſaid Borough, &c. Certainly theſe unadmitted Free Bur- 
geſſes claim and aver in their Plea, that a Right or Franchiſe of ſome kind 
or another hath paſſed to them in virtue of their Election, or their Plea 
muſt. amount to a Diſclaimer, and ſo put an end to the Diſpute. Now 
tho we ſhould not for the preſent conſider the Right by them ſet up, as 
the Eſſence of the Franchiſe ; pray how is the Matter mended? Since 
whatever it is, the ſame muſt be without a legal Foundation; and they of 
courſe Uſurpers on the Face of the Information, and within the Letter of 
the Act, of that very e or kind of Franchiſe, which oy W has 
ſo paſſed to them. 


Bur let us ſee what 1 Conſtruction can be put on the Words, 
which ſeem more particularly the Foundation of theſe Writs of Informa- 
tion, as they ſtand a part of this Act. And firſt I muſt premiſe, that if 
the Words can bear any other grammatical Conſtruction than ſuch a limited 
one, as will render the Act eſſentially inſignificant ; that limited one can ne- 
ver be admitted as the only proper Conſtruction of the Act, Secondly, and 
a fortiori, neither can that Conſtiruction be admitted as the true one, which 
opens a Door for greater Evils to theſe Corporate Bodies, than e * 
poſed to be remedied by the Law. 


By theſe Rules then let us examine into the meaning of the Words in 
the Act, Uſurp, Intrude into, or Unlawfully bold and Execute any of the 
Franchiſes, &c. Now if all theſe Words are confined to the mere Exer- 
ciſe of the ſame, and not to be underſtood: as reſpecting the claimed Right 
to the Exerciſe, when they ſhall be ſo minded; what is there to hinder 
one half of the Burgeſſes, excepting one, of every Corporation in the King- 
* from becoming ſuch as theſe two Defendants with Impunity? 

| | And 


E 
And ſo by Conftrudtion of Law, almoſt a half of theſe Officers might become 


entirely uſeleſs to their reſpective Political Bodies. Nay, whereever Tyranny 


and Oppreſſion have once taken Place, from ſuch a Spirit prevailing in the 


Majority of the Burgeſſes, as in the Caſe under Conſideration ; would not 
this Conſtruction of the Act leave ſuch poor Communities without Relief 


againſt the moſt execrable Violation of their Rights, rendering Charters the 
Engines of Slavery ? From which Conſideration, - we are naturally led to 
Examine, whether theſe Words in the Act will admit of any fair grammati- 
cal Conſtruction, conſonant to the Intention of it, without opening a Door 
to a greater Evil than that PRO to be remedied ; and indeed any Evil 
at all. 


Tus Words are, Uſurp, Intrude into, or Unlawfully hold and Execute 
any Franchiſe, &c. Why then ſhall he not, in common ſenſe, be called 
an Intruder, and therefore Uſurper againſt the King, who claims, without 
legal Warrant or Authority, the very Eflence, or any part of the Franchiſe, 
efpecially when the ſame cannot be Enjoyed by another, while the Claim is 
permitted to ſubſiſt? Does not the very Idea of Uſurpation imply a ſetting 
up of a Right where there is none? The actual Exerciſe, if I may fo 
ſpeak, being no more than declarative, or an Evidence of the ſetting up 
of this Right; and for this Reaſon alone it is indubitably an Uſurpation ; 
as it affords Proof of the Principle wherein lies the Malignity of the of- 
ſence, 


Now if, as in the preſent Caſe, their is as clear Evidence of Unwarrant- 


ably ſetting vp this Right as the Exerciſe of it can afford, and that the 


fame is attended with as bad or worſe Conſequences ; why not an Uſurp- 
ation within the Adr of Parliament, and therefore property _— by the 
Information? . 


| Bur to put the Matter beyond 8 in the firſt Clauſe of the Pre- 


amble to the Act, this, among other Reaſons, is aſſigned for making 1 its 
that divers Perſons have Intruded themſelves into, and have taken upon 
themſelves to execute Corporate Offices, where the Right of ſuch Perſons 
2 | to 
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to the Offices-could not be determined by the Method heretofore in | uſe, 
before they had done divers Acts in their ſaid Offices, prejudicial to the 


Peace, Order, and good Government within the Places wherein they have 


reſpectively acted. Thus it clearly appears, that one of the Intentions 
.of this Act is to provide a Speedier way to obſtru the Acting of Perſons, 


having no Right ſo todo, in the various Offices contained iti the Act. And 


therefore leave is given by the Act to take the quicker and leſs Expenſive 

way than before in Uſe, of filing one or more Informations, in the nature 
of a Quo warranto againſt ſuch Uſurpers, or Intruders, or unlawful Hol- 
ders and Executors of. any of the ſaid Offices or Franchiſes. Now as all 


theſe Words, excepting thoſe of Hold and Execute, are disjunctively uſed ; 


and that the Intention of this Remedy provided by the Act is, as far as poſ- 
ſible, to prevent unuarrantably Adting; can any thing be plainer than that 
claiming a Right to a Franchiſe, in Order to Exerciſe the fame; which 
theſe two.unadmitted Free Burgeſſes expreſsly do in their Plea, is a Right 


ſet up, clearly comprehended in the Idea of the Word Intruſion, and of 
courſe within the very Letter of the Act? Nay I deſire to know whether 


there is any other ſingle Vord in the Engliſh Language, which conveys a 
true Idea of the nature of their Offence, beſide the Word Intrufon? For 
my part I cannot recollect any: For the Word, Intrude, doth as evident- 
ly include Perſons under this Category, as the Words, unlawfully Hold and 


Encaute, do thoſe in the aQual Exerciſe of Offices. 


HAvINx G finiſhed the Evidence I propoſed, in Support of this Judgment 
given by the Court of King's-Bench in Ireland; and therein occaſionally 
interſperſed ſome general Remarks upon the Reaſoning and Authorities, 
which the learned Gentlemen were pleaſed to uſe for Impeaching the ſame ; 


1 ſhall now attempt replying more particularly to the ſeveral Topics of Ar- 


gumentation, under which their Arraignment was couched. And as the 
State of them, given by each of the Gentlemen againſt the Seven Acting Free 
Burgeſſes, is in Subſtance the ſame, and clearly and diſtinRly comprized in 
the diviſion made by one of Wong they ſhall be conſidered in his Words, 


Which are as follows, 


4 FIRST 


1 3 


8 « Finer, whether the Franchiſe of a ha be forfeited 5 mere | Non 
* reſidence, by the Common Law, independent of any Expreſs Proviſion 
in the Charter, upon the Foot of it's being a Miſbehaviour with reſpe& 
« to that Office at the Common Law, and as ſuch a Forfeiture or De- 
termination: And that Queſtion is of b great Extent indeed. 


« TRE next is, whether by the expreſs or implied Pride or Condi · 
« tions in this Charter, Non-refidence is a Forfeiture or Den of 
“ fit — by, , I gg n Gon or wh tk was meant, 


« THe third Queſtion i is, whether it can be taken 2 of ns 
** ceeding in Quo warranto, particularly where, by the Charter, the Cor- 
< poration derives to itfelf from the Crown the Power of Amotion. 


. IT is needleſs to take notice of the uncommon affurances accompanying 
theſe three Heads of Argumentation ; for provided the reaſoning does not- 
ſupport them, moſt certainly with reſpe& to the Author, it would have 
been better if they never had been made. 


UnDeR the firſt Head, a vaſt parade of anti was diſplayed, in giving 
what was called he Etymological and Genuine Signification of a Burgeſs ; 
doubtleſs with- a view that the Free Burgeſſes of Newtown might be conſi- 
dered in the fame, and no higher light. But with reſpect to this, it is 
enough to obſerve, that they have Been ſhewn to be Officers, not only 
poſſeſſed of all the Privileges of trading in the Borough, like the Burgeſſes 
or mere Freemen deſcribed, to which by the Grant every Inbabitant is in- 
titled, on the ſcore of Inhabitancy; nay, and Aliens too, on whom the Pro- 
voſt and theſe very Free Burgeſſes ſhall confer Freedom; but are alfo cloathed 
with peculiar Powers and Truſts, in an eſpecial manner concerned with the 
the good Government and Intereſt of the Place, as well as the Nation in 
general; for which reaſon, from the foregoing Caſes founded in common. 
ſenſe, the beſt of all Authority, I muſt inſiſt, that Refidence is a Condition 
annexed by Law to the Ole of « Free Burgeſs of this Corporation; what- 

| ever 
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ever may be the Caſe of thoſe Burgeſſes about which ſo much Pains has 
been laviſhed; fince all the learned Gentlemen, oppoſing the Judgment upon 
the firſt Topic, ſeem to have done it on no other than the foregoing mifta- 
ken en | 

Tur next Head of 1 is, ber by the 9 or implied 
Proviſions in the Charter, Non- reſidence is a Forfeiture or Determination of 
thy Oude [7 mean] of a Free m in this Corporation. Ef WE: bee 


IN donkderiog the Readonine of the Gentlemen under this Head, I muſt 
premiſe two things: Firſt, that the Non-reſidence I am objecting to, and 
for which the Judgment of Ouſter under Conſideration was paſſed is, not 
having any Habitation in the Borough ; but fixing an Abod: 3 and Aa- - 
_ living at a the ran diftance from the ſame. 


Tu E cher Circumſtance, not to be forgot by the Reader; is ſhortly this, 
that the preſent point of Inquiry, is not whether the Non-refidence thus 
deſcribed does or does not actually forfeit and determine the Office, but 
whether it is a Cauſe or Ground for which they ny by ſome e or an- 
| other be "es from i it. | 

TRE ſupport of firſt Point, that Eels is not r required by th 
Charter, is downright begging the Queſtion, as it reſts upon two ſuppoſitions : 
That in the former Argument before the Court, the Reſidence of theſe 
Officers was agreed to be a Point, which the Charter did not require; and 
it was added, that they had got a little farther, by having it likewiſe agreed,” 
that the Crown had not annexed any Duty to this Office, which required 
Reſidence. However, I muſt confeſs, this ſeemed to ſtick by the way; for 
it was immediately / ſoftened by ſaying, or at leaſt the contrary was not 
ſhewn. In anſwer to this I ſhall only obſerve, that I do not remember ſuch 
Concęſſions were ever made; but if they were made, I apprehend they would 
not have any effect on the Caſe, for the Reaſons already given; to which 
I will addin the way of explanation, that if the idea of the words, expreſiiy 
required by the Charter, is confined to a literal and poſitive ſenſe, I do allow 
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that there is not this ſpecific InjanAicn. to Reſidence from the beginning to 
theend of it. But if we may reaſon from the-Charter negatively, which I am 
ſure we can, not only from the Example of the particular Gentleman in the 
preſent Argument, but upon the far more indubitable Authority of Reaſon, | 
we ſhall find the Reſidence of theſe Free Burgeſſes plainly ſuppoſed. For 


beſides the Clauſe already cited at length, directing their Election out of 


the Inhabitants, it is likewiſe evident from the other quoted in the ſame 
manner, on which the very Conſtitution of the Borough depends, that none 
elſe are incorporated by the Names of Provoſt, Free Burgeſſes and 
Commonalty ; and therefore, as a Right or Franchiſe cannot be enjoyed 
under a Grant, which it has not given, Non-refidence leaves a Perſon 
without any Title to the Exerciſe of the Office of a Free Burgefs in this 
Corporation, whether Reſident for ſome time before or not, unleſs it can 
be ſhewny, that tho' the Foundation of his Right ceaſes, yet he may continue 
to have a good one, ; 


| Lew us now examine into the Support of the other Point under the ſe- 
cond General Head, where we ſhall find theſe learned Gentlemen not quite 
reconcilzable in the manner of doing it. For while two of them appear 
. moſt ſolicitous to leflen and render inſignificant the Powers of Government 
granted to the Corporation of Newtown, the other has thought fit to acknow- 
ledge them in their juſt Plenitude. Indeed herein it muſt be confeſſed, 
that they ſeem to have had different Objects of immediate Attention; the 
two labouring in vain to deny an evident Fact; foreſeeing that if the 
Powers of Government were acknowledged, the Exerciſe of them muſt 
be in theſe twelve Free Burgefles ; while the other Gentleman's thoughts 
ſeem to have been carried away with the Encouragement provided by the 
Charter for ſettling in the Borough, which he would have us believe has not 
any Connection with the Refidence of theſe twelve Men, whoſe Number is 
now mentioned by him for the firſt time; and the Epithet of Great Bur- 
geſſes given them; by which I ſuppoſe he muſt mean Capital Burgeſſes ; 
ſince they now ſtand diſtinguiſhed by himſelf from Common Freemen, on 
account of this peculiar Epithet, and their limited Number. And! yet he at- 


Wen to . us, that the Non-refidence of theſe twelve Great Bur- 
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geſſes has a more natural tendency, than their Reſidency, to promote the 
Trade of the Borough, by the ſettlement of a Correſpondence, and ſending | 
Orders and Commiſſions to the Place. In anſwer to this, I ſhall only. take 
notice, that any colour of Significancy, which attends this Obſervation, reſts 
folely on a falſe Suppoſition, that theſe foreign Free Burgeſſes muſt neceſſa- 
rily be Merchants. But let us now attend to the natural and liberal Means, 
which he ſays the Charter has provided for the increaſe of Inhabitancy, Theſe 
he repreſents to be making Newtown a Free Borough for Trade, with the 
valuable Franchiſe of being repreſented in Parliament, and having Courts and 


| Reſidentiary Juſtice to the amount of five Marks, which he calls a /arge 


Sum at that time for the northern countries in Treland; and the Power of 

making By-Laws, with the Liberty of having a Market. That theſe arc 
the natural and liberal Means provided by the Charter for this Purpoſe can- 
not be fairly denied by any one, who has looked. into it. But then where 
is the Gentleman's Conclu/zon ? And ſince he has left us without any, and 
that I am thoroughly perſwaded but one can _ from theſe Premiſes, I 


will * * liberty to ſupply it. 


Tur Importance of theſe Powers and Truſts is now allowed; and! 
think in order to their Subſiſtance, it cannot be denied, but that one or 
more perſons of the Body Politic muſt be veſted with the Right of their 


Execution; and that they are of ſuch a nature as to require knowledge of, 


and - zeal for the Intereſt of the Community and Commonwealth in the 
faithful and proper Diſcharge of them. This knowledge and zeal, as has 
been ſhewn in general, arifes from acquaintance with, and affection for the 
objects of operation; both of which Reſidence doth moſt effectually pro- 
duce, by affording the mind more ſatisfactory Information; and throwing 
Se F intereſt into the Scale on the fide of the Community. This being the 
Caſe, and repeated over again for the preſent purpoſe, I would aſk the 


Gentlemen: On whom, by the Charter, doth the Execution of theſe Powers 


and. Truſts eſſentially depend? ? I fay, upon the Free Burgeſſes: Let him 
find out other hands if he can, and therefore that Reſdence is not a Duty 
annexed to the Office by the Grant. That it is, appears moſt evidently 


from on genuine Conſtruction of his own Quotations, and their natural 
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and neceſſary. Intendment and Implication ; Words I conceive he was leaſed 
to miſapply ; fince there is not any other method, by which the Letters 
Patent and the Duties of Office W W 5 can be underſtood. 


Tux other Gentlemen rte perſuade us, aha theſe Free Burgeſſes are 
not to be diſtinguiſhed from mere Freemen. In ſupport of this they tell 
you, that whatever degree of Government the Borough derives from the 
Charter, which on this account they would make very ſmall, the ſame is 
devolved entirely on the Provoſt ; and that the Free Burgeſſes are no other - 
wiſe concerned in making By-Laws than the Members of the Commonalty. 
Nay, that tho' the Election of Provoſt, Members of Parliament, and of each 
other, from whom the Provoſt muſt be choſen, and all the Powers and Truſts 
of the Corporation, fave enacting By-Laws, are abſolutely in the Pro- 

voſt and theſe twelve Free Burgeſſes, yet if you will take the word of the 

Gentlemen for it, they have nothing to do with Government and Magiſtracy. 
But if they chuſe annually the fitteſt Free Burgeſs for Provoſt; the fitteſt 
Inhabitant to ſerve the Office of a Free Burgeſs upon a vacancy, according 
to the Direction of the Charter, and the beſt Guardians in Parliament of the 
Intereſt of the Borough ; if the regular and conſtant Attention on all Occa- 
ſions of the Select few, in their very Conſtitution pointed out, as moſt fit in 
propoſing and affiſting at making Regulations for the Advantage and good 
Government of the whole, and their Preſence in their integral Character, be 
expteſsly required in the Aſſemblies where theſe Legiſlative Acts are per- 
formed, the Frequency whereof, and their Alterations, muſt be governed 
by the various Exigencies from time to time of the Community; whether 
we conſider this Branch as a neceſſary Conſtituent Part of theſe Meetings, 
or only ſuppoſed by the Grant peculiarly: uſeful therein; and if the Power 
of Amotion for bad Government is likewiſe in them; I fay if theſe things 
ſtand thus, I would be glad to know upon what Conſtruction of Words, 

or Uſe of Language, theſe Gentlemen have ventured to aſſert, that a Free 
Burgeſs of Newtown is no way concerned with the Government or Magiſ- 
tracy of the Place, and the Commonweal of the Kingdom; fince he is 
as virtually ſo, as any Alderman, or Common: council-man can be; and up- 
on the very ſame rational Foundation. For why do the Oppoſers of the 


„ Judg- 


ws 
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; Judgment allow them to be concerned in theſe Matters? Aldermen and 


Common-counlellors are not always ex Offcto Juſtices of the Peace, What 
are they then, or what do they do? Why they compoſe an Aſembly, where 
the Chief Magiſtrate of the City and Borough is annually, and generally 


from among tbemſelves elected, and alſo where inferior Officers are cho- 
' ſen. ls not this the Caſe of the Free Burgeſſes of Newtown ? Ay, but the 


others are the Adviſers of this Chief Magiſtrate; and fo the Charter makes 
it the Duty of theſe Free Burgeſſes to be, in as much as they were created 
to promote the Intereſt of the Body Politic by all honeſt Means, the only 
DireQion upon which the advi/ing can in the nature of things be founded ; 
for in a higher Senſe it muſt be a controuling Power, Well, but'it is in 
\Common-council that all Laws and Regulations for the Good of the Com- 


munity are paſſed: And pray is not the Preſence of theſe Free Burgeſſes as 
a Body ſuppoſed peculiarly uſeful, and required by the'Grarit as neceſſary in 


the Aſſembly for Ads of this kind? Tho fromthe Charter of Newtown as 
many of the Commonalty, or third integral Part of the Conſtitution, as 


pleaſes, may meet on theſe Occaſions, yet as they are compoſed of an nd. 


finite Number, and therefore as a Body can't become a Conſtituent Part of 
ſuch an Aſſembly, their Preſence is not neceflary in the ſame Senſe with the 
Free Burgeſſes, or ſecond integral Part, conſiſting of the definite Number 
of Twelve; who on that Account, and the other particular Powers granted | 
them, as has been ſhewn, are conſtituted Officers; and thereby obliged in 
Duty to keep themſelves in a ſtated ſituation of giving the regular Attention 
to all the Emergencies of the Body Politic required by the Letters Patent: 
And on that ſcore are as eſſentially neceſſary in this Legiſlative Act, as if 


they had the name of a Common council given them, and the Com- 


monalty nevertheleſs allowed to join in this ſingle Inſtance ; ſince we ſee it 
cannot be done without their Preſence as a Body in the Aſſembly, any 
more than By-Laws can be made out of a Common- council, which the 


Charter has eſtabliſhed for that and other Purpoſes. 


Bur if after all any perſon ſhould differ from me with reſpect to the 
uſeful as well as neceſſary Preſence of the Free Burgeſſes in theſe Aſſem- 
. upon better Reaſons than the 6 have provided, or I con- 


ſeſs 
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ſeſs I am able to find out; let it be obſerved, that the Choice 1 annual 
Chief Magiſtrate from their own Body, and of courſe taking their Turn in 
ſerving in that Office, with the Power of Amotion for Miſbehaviour, and 
the Election of one another when Vacancies happen, are Acts of Govern- 
ment entirely confined to themſelves ; and of ſuch a nature, that the pro- 
per execution of them muſt be moſt intimately connected with the pro- 
ſperity of the Borough; and therefore brings them on a Par with Com- 
mon- council-men in very eſſential and characteriſtical Points, if Names do 
not conſtitute the nature of things, but only denote the ſame, when pro- 
perly given. Beſides theſe twelve Free Burgeſſes have alone the Power of 
chuſing two Members to ſerve in Parliament; a Right which I believe 
does not appertain to the Aldermen and Common-council-men of every 
Corporation, ſince they may be eſtabliſhed in a Town, which cannot by 
the Grant return Members of Parliament; or if that Right is conferred, 
whoſe Election is not confined to them. And if that Power alone doth not 
conſtitute theſe Free Burgeſſes publick Officers, made for the ſupport of 
Government, I am really at a loſs to know what can do it. For all theſe 
Reaſons, ſupported by the Authority of their own Caſes, as well as Ad- 
miſſions, and the much ſurer foundation of common ſenſe, I hope I am 
now warranted in calling the Non-refidence of the ſeven Free Burgeſſes, 
for which Judgment of Ouſter paſſed againſt them in Veland, a nonuſer 
of Office, or in ſimple words, an Offence that ſhould be corrected by 
Law ; which brings me to the conſideration of the Gentlemen W 
to the Proceſs uſed for this end, under the third Head. 


5 Hen RE we are told, a this Species of For feiture or Offence: cannot be 
taken Advantage of by a Proceeding in Quo warranto, particularly where, 
by the Charter, the Corporation derives to itſelf from the Crown the 
Power of motion, I ſuppoſe the Gentlemen muſt mean an Information 
in the nature of a Quo warrant, or-it is nothing to the en Te 


In conſidering their reaſoning. on this ; Head, G will not be an occafion 
ſor a ſeparate attention; as their Principles, Illuſtrations and Authorities 
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fall fo naturally under the following Diviſion, that every thing belides 1 
Incidental Ns, will be fairly comprized therein, 


| Tary tell you, W FROeR at moſt, is only a Mi lader, and 
therefore not an an udHual Forfeiture, but a Cauſe of one. 


= Anp when the Power of Amotion is granted to a Corporation, the 
perſon muſt be firſt om ths before an Information, at the ſuit of a 
Relator, will lie. | 


As to the firſt, I have already ſaid, that I will not vivo any Diſpute 
about it; being ſatisfied, if I can ſhew the other to be falſe, the Judg- 
ment will ſtand unimpeached : in which attempt, tho' the Reader ſhould - 
now anticipate me, yet I hope he will pardon that degree of Repetition 
neceſſarily connected with a Reply to Objections againſt a Point, which I 
Matter myſelf in the courſe of theſe Obſervations, he may have won 
proved to his ſatisfaction. h 


To ont Confuſion in the only Matter, that remains to be inquired 
into, with reſpe& to the ſeven Free Burgeſſes, it will be proper to fettle 
the Ideas annexed in this Caſe to the words Forfeiture and Uſurpation; for 
if they are once rendered clear and determinate, I believe it muſt fave a 
great deal of trouble in this Enquiry. By the word Forfeiture, I under- 
ſtand a man's having done an AR, or entered into a Meaſure, whereby he 
loſes that kind of Right which he had to an Office, antecedent to com- 
mitting the ſame. By the word Uſurpation, I underſtand ſetting up the 
Right after it is thus loſt, or pretending to one which he never had. 

That theſe are the true Ideas to be affixed to the words, in our preſent En- 
quiry, I think can hardly be denied, without ſaying, that after the Right 
or Franchiſe has once paſſed, it cannot be forfeited ; or tho' forfeited, yet 
ſetting up the ſame is not AU ſurpation. To this Definition then I believe 
our Gentlemen will aſſent, not only on the ſcore of the Abſurdity with 
which the * Aﬀertion is involved, but that upon any other Con- 
| ſtruction, 


1 


ſtruction, the Corporation muſt equally, with the King, be obs of 
the Power of Amotion for Miſbehaviour, unleſs it ſhall be faid, that it 
depends abſolutely on their mere will, uncontroulable even by the King's- 


N howſoever exerted. 


Tus 8 being thus ſettled, in order to free that part of the 
Judgment under Conſideration from the Objections raiſed againſt it, I 
muſt obſerve; that Non- reſidence is allowed, in the preſent point of En- 
quiry, ta be a cauſe of Forfeiture or Offence, for which a Free Burgels is 


amoveable by a Corporate Act. And pray, why? Surely becauſe it is a 


Violation of the Duty of his Office ; and for which he deſerves to be re- 
moved from it. Now, if the Power of Amotion is devolved on twelve 
Men by the Grant, and the Majority happen to be Non-reſident, as in 
the preſent Caſe ; how can this Power be exerted? And if it cannot, muſt 
the Body Politic be left without any other relief againſt a few inſolent 
diſpoilers of their moſt eſſential charteral Rights, than that which ab- 
ſolutely deprives them, and the Publick too, of the Grant itſelf ? If Gentle- 
men ſee theſe Conſequences, in God's name how can they endeavour to ſup- 
port that poſition in a Court of Juſtice, from whence they unavoidably fol- 
low? Andif they do not, it is very ſtrange, ſince all theirown Caſes, and 
that golden maxim of Law, not to ſuffer a failure in Juſtice, moſt evidently 
ſhew them; beſides the expreſs Authority of the Act of Parliament, al- 
lowing of Informations in the nature of a Quo warranto, for unlawful hold- 
ing and executing a Corporate Office. Are tbey not unlawful Holders and 
Executors of the ſame, when their Right to hold and execute has ceaſed ? 
And is not this unlawful holding and executing an Uſurpation on the fore- 
going Diſtinction? To perceive this, methinks does not require ſkill in 
Logic, or any thing beſides that connection of Ideas, which conſtitutes 
Common Senſe. If the Majority of the twelve Free Burgeſſes, being reſident, 
could disfranchiſe or remove one or more of their Body for ſtated. Non- 
refidence, will any man ſeriouſly ſay, who has this connection of Ideas, 
having looked into the Act of Parliament, when the Majority of the Free 
Burgeſſes are Delinquents with reſpe& to Reſidency, that the Crown can- 


not interpoſe for relick of the Community and the. Publick, by an Infor- 
| mation 
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mation at the Suit of a . However, as Gentlemen of fuch Repu 


tation have thought fit to advance it, mM us attend to the Fg offered 


in Defence of the ſame, 


In port of this 3 Doctrine it is ſaid, that the Body are 


conſtituted Judges of Miſbehaviour in the firſt Infance; and tho' it is ac- 


knowledged that their Judgment is reviſable in the Coutt of King's-Bench, 
yet it has been poſitively denied, that this Court (e uſe their own Expreſ- 


ſion) can take it up fer ſaltum. Now whether this is, or is not true in 


:he ordinary courſe of things, when the Body can act in conſequence of 
this veſted Power of Amotion, does not ſeem material for us to ſettle ; 
ſince there may be a Caſe, and that the preſent is ſuch a one, whereby the 
Community is expoſed to moſt extenſive Miſchief; and yet in the nature 
of things, the Body, to whom the Power of Amotion has been granted, 
could not have been conſtituted Judges of this very Evil in the firſt, or 


any other Inſtance ; unleſs the three can turn out the nine Free Burgeſſes 
by a Corporate Act. Impoſſibilities cannot be granted; and therefore on 


the principles of Senſe, as the King is Superintendant of his own Grants, 
that Power muſt be in him, which he could not paſs away : And for the 
ſame reaſon, tho' theſe learned Gentlemen ſeem to be of another Opinion, 

I imagine he might have exerciſed this Power by Quo warranto againſt 
offending Individuals, in a Cafe thus circumſtanced, before the Act of Par- 
liament, allowing of an Information in the nature of a Quo warranto, took 
place; ſince there does not appear to be any thing in the nature of the 


' Proceſs, which hinders it from operating on ſuch Delinquents, equally with 


an offending Body Politic ; eſpecially as I apprehend it would be ſuppoſing 
the Law then in a State, whereby the King was reſtrained in the Execution 
of natural Juſtice. But be this as it will, the Act of Parliament puts the 
matter out of diſpute, by ſaying, that an Information, in the nature of a 
Quo warranto, may be filed at the ſuit of a Relator, for unlawful holding and 
executing a Corporate Office, without any exception whether the Corpo- 
ration has, or has not the Power of Amotion ; notwithſtanding which 
theſe learned Gentlemen were pleaſed to ſay, that he could not, even in the 
preſent Caſe, before a Ceſſor, or n dance of the Office, from Diſ- 
franchiſe- 


— 


| [ 49] 
franchiſement by the Body, tho! it is impoſſible to obtain the ſame + That 
is to ſay, the Proceſs, under the Act made for the purpoſe, cannot effectually 
declare the Ceſſer or Avoidance ; and when the ſame cannot be done by 
the Body, to whom the Power of Amotion is granted by the Charter, 
thete is no remedy bat Patience. Very well ſaid, Gentlemen, but after all 
the Reader will chuſe on what authority to rely. 15 


Ir the Gentlemen were really ferious in the foregoing Objection againſt 
the Judgment under Conſideration; ſo far as I am capable of diſcerning 
from their reaſoning in ſupport of the ſame, it muſt have aroſe from a 
miſtake in imagining, that there was a neceſſity for an actual Forfeiture, 
to lay the foundation of this Writ, and conſequently, that all Acts ſubſe- 
quent to the Forfeiture were void; from whence it was alledged great 
. Confuſion muſt ariſe in the Publick. But ſuppoſing this true, it is an Ob- 
jection, as has been ſhewy, which equally holds againſt the Corporation 
exerciſing the Power of Amotion; and what is more, it likewiſe operates 
as ſtrongly againſt Quo warranto's being brought on any ſcore whatever 
for the ſeizure: of Grants; ſince the ſuppoſed Confuſion in the Publick 
muſt certainly follow in the one Caſe, at leaſt as much as in the other: 
So that we ſee this Argument proves too much to be good for any thing. 
To me it ſeems to be plain Senſe, that there cannot be an afual For- 
 Fiiture before Tryal and Conviction, fo far as the Publick are concerned: 
In ſupport of which I would aſk the Gentlemen: Whether mankind can 
be ſuppoſed to have any other evidence of the Right of one of theſe Free 
Burgeſſes to the Office, than his being in the Enjoyment of it? And if this 
is true, it muſt be a Soieciſm both in common Senſe and Juſtice, to ſay 
the Actions are void, while the Agent is permitted to continue in this 
Light. But perhaps a legal Authority will be more ſatisfactory to theſe 
learned Gentlemen, and on that account I beg leave to refer them to Lut- 
wyebe, in the Caſe of Knigbt.ond his Wife, verſus the Corporation of Wells. 
In the Original it is at fo. 508, and in the Tranſlation at 156; where 
they will ſee the Point I am maintaining, as to the Validity of the Acts of 
an Officer de fa#o coming in under colour of an Election, fo clearly ſtated, 


and ſupported from great variety of Precedents, that I perſuade myſelf, had 
55 | H | they 


* 
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they booked inte it, they muſt have been ſaved the Trouble of thit Bolle 


made about the Confuſton, which affirming the Judgment in Ireland, 
would produce-in relation to the Publick ; and was fo ANCE * on. 


| Fur kr is r ObjeRtion, and tho' of a trite kind, yet as all of 
them ſeem fond of the ſame, it muſt not paſs altogether unnoticed ; I 
mean the Novelty of the preſent Caſe, Now whether this is true or falſe, 
I cannot pronounce with Certainty ; yet for their ſake let the Truth of it 
be admitted, But then they muſt allow, that even their moſt venerated 
Authority was once in the like Circumſtance, Reaſon gave it a Sanction 
a hundred, or more years ago: And if her Voice is as loud and clear in 
favour of the Legitimacy of this new-born Child, let the Gentlemen tell 
what ſhould hinder the Reception of it into the Family of the Law. Here- 
tofore Corporations were careful, and generally ſtil} are in their Elections, 
not to ſuffer Non-refidence to become a vital and fundamental Evil in 
their Capital Burgeſſes and other Officers, whoſe Inhabitation muſt be 
ſuppoſed materially uſeful to the Proſperity of the Place; and when a 
Miſchief of this kind began to creep in, we find them in the foregoing 
Caſes, attentive to apply their Power of Amotion, in Correction of the 
ſame. If the King and Ponſonby, &c, happens to be the firſt Inſtance of 


this ſort in the King's-Bench, it can very well be accounted for by thoſe 


who know the Hiſtory of the 1ri/þ Act of the 21ſt of his preſent Majeſty ; 
therefore let the Novelty mentioned, and I wiſh I could not add —— and 

Violence, lie at the Door, not of the Legiſlature but of thoſe Perſons, 
who by ſach means made the Revolution in the Corporation of Newtown, 
and flattered themſelves, that the ſame would be ſupported by the Act 
now alluded to, If theſe Conſiderations, and well known Facts, do not 
afford a ſufficient Anſwer to the ObjeQtion ariſing from Novelty, I muſt 
acknowledge I can't provide the Gentlemen with another. However let 
me put them in mind, by a N. B. in the way of general Reply to their 
looſe Obſervations on Sir Robert Sawyer's Argument, ia the great: Caſe of 
London, that no pertinent Concluſion in the preſent Matter either was or 
could be drawn from it; and that whatever becomes of the great ſurprize 
they difcover, that in caſe the Proceedings now before the Court are found- 


1 
ed in Law, neither he, nor any other of the Crown W found out 
this ingenious manner of a Quo warranto, as they are pleaſed to call it, in 


thoſe times, when I will agree with them, bold and daring Attempts were 
made on Charter Rights : yet I muſt inſiſt on it, that they were by the 
very ſame anticonſtitutional Methods, I mean the ſeizure of Grants, which 
theſe Gentlemen would have us conſider as the only way, by which a few 
perverſe and ſtubborn Members can be puniſhed, and even in the preſent, 
and much bappier Period, where certainly no ſuch Spirit prevails; of 
which the Act of Parliament, that I have had Occaſion to mention fo 
often, is a Demonſtration : An AR we ſee made for the Relief of the 
Subject; and not an Engine, which a Crown Lawyer can uſe for Op- 
preſſion. What do theſe Pleaders mean in the Inſult to our Underſtand- 
ing, by an odious Attempt to make us believe this Act nugatory? Are 
they become Apologiſts for the Practices of thoſe Times? Or do they hope 
to ſhew their Ingenuity by a laboured, but fantaſtick Argument for the 
Neceſſity of the ſame Meaſures now ? If none of theſe were the Motives, 
as that Caſe has nothing to do with the Queſtion, I dare fay they will re- 
main a Secret, until more fully revealed by themſelves, 


Wr likewiſe find other Inſtances of 8 We e and 
round Aſſertion ſubſtituted in place of Argument by ſome of theſe Gentle- 
men; when they tell us, that in an aggregate Body, the Buſineſs may be 
done in the Abſence of ſome of the Members; and ſo it may, otherwiſe 
Sickneſs, and the accidental Occaſions of a few, would become a bar to 
the Diſcharge of their Duty, which is abſurd in human Affairs. But it is 
enough that we have ſeen the Body can never act unleſs by a Majority; 
and that the Office of theſe Free Burgeſſes requires ſtated and regular 


Reſidence in the faithful Execution of the ſame. In like manner they _ 


would bave us believe, "that a Free Burgeſs of Newtown holds his Fran- 
chiſe from the Corporation, which they endeavour to ſupport by a bald 
piece of Sophiſtry, in ſaying that he holds immediately from the Corpo- 
ration, but mediateiy from the Crown; as all Reſignations are to the Body 
and nat to the King. Now 1 fancy, if we conſtrue this backward, like a 
Witch's Prayer, we ſhall find logical Senſe in it; but not otherwiſe, how+ 
H 2 ever 
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ever little the ſame may be to their Purpoſe: And therefore that the true 
reading muſt be, the Franchiſe is immediately from the Crown, as the 
Fountain or Cauſe ; but mediately from the Corporation to the varticules 
Individual. In evidence of this, I would 'aſk the Gentlemen, whether 
they derive their Exiſtance immediately from God or their Parents; that 
is to ſay, who is the efficient, and who the inſtrumental Cauſe of the 
ſame ; other Words for the Ideas of immediate and mediate, when they 
ſtand connected with Cauſes, and are ſet in Oppoſition to one another. 
Power, with the means of Continuance, and modes of Exerciſe, as they 
can't exiſt ſeparately, are immediate Effect proceeding from an original 
Cauſe, in political as well as natural things; and can never be independant 
of the Controul annexed to their Eſſence, Thus we ſee the Franchiſe itſelf 
of theſe Free Burgeſſes muſt be immediately from the King, who in the 
Charter or Conftitution nominated the firſt Twelve; and gave Rules and 
Directions for continuing that Body as an integral Part of the Corporation. 
The Gentlemen confeſs that the Body Politic bold immediately from the: 
Crown; and I affirm, that the ſame cannot be true, unleſs every integral 
Part of which it is. compoſed do the like: For as they conſtitute: and 
form the whole, the reſpective Derivation of their Power muſt be the ſame, 
unleſs the whole can operate from a diſtinct Cauſe, than that which 
actuates each of its Parts. This not only proves, that theſe Free Bur- 
geſſes, as a Body, hold their Franchiſe immediately from the King, but 
that every Individual compoſing the ſame derives his in the like manner, 


Tuo the Continuation of Power, as has been obſerved, is equally with 
itſelf the immediate Effect of the ſame Cauſe, yet in the uſe of Language; 
we call the Inſtrument appointed for the ſame, acting under the In- 
fluence and Direction of. the primary Cauſe, by way of Diſtinction, the 
ſecondary intermediate, or mediate Cauſe; but never immediate, as that 
muſt produce Confuſion inſtead. of Clearneſs in our Ideas, by. deſtroying, 
the Difference between efficient and inſtrumental. Cauſes.. 


Tus theſe Free Burgeſes become the mediate Cauſe of the Prefer 
vation of their own Body, under the n and for the Ends and Pur- 


poſes, 
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poſes of the King, the Grantor ; and therefore each of them muſt be liable 
to his immediate Correction in the proper Court, for the Abuſe of this and 
every other Truſt and Power derived from him; if there is no delegated 
Means for that Purpoſe, or when neglected, or can't be executed, on the 
feore, of the like, or equally obſtructing Circumſtances with thoſe at- 

tending the preſent Caſe, Agrecable to this is the daily Practice of the 
Court of King's- Bench; for we not only find them removing and puniſh- 
ing Corporate Officers, on the ſcore of acting inconſiſtently with their 
Duty, but where Corporations are veſted with the Power. of Amotion,, 
and have removed unjuſtly, the Gentlemen admit, that the Court can 
reſtore the Party again. Now it ſeems perfectly unintelligible, that the 
King in this Court can Redreſs the leer Abuſe of the Franchiſe ; and yet. 
want Power to Remedy in the ſame or any other Court the greater; per- 
haps ſo great, as to be Subverſive of every valuable End of the Grant, 
but by Means PIO the like Effect, I mean the Seizure of the | 
Charter. 5 


* Tax Foundation of this Miſtake, if it be one, and not among the beſt 
Shifts, which could be thought of for propping a weak Cauſe; muſt ariſe 
from not diſtinguiſhing between Public and Private Grants, or taking the 
Charter of Newtown to be of the latter, and not of the former Kind; the 
contrary whereof 1 hope is now very Apparent. As the firſt Species of 
Grant has the Public for its Object, I believe it is a Maxim in Law, that the 
King cannot diveſt himſelf of the Guardianſhip thereof, becauſe he cannot 
diveſt himſelf of Concern about the Public: And if this is inherent with 
Reſpect to the Prerogative, I defire the Gentlemen may inform us, how | 

the-ſame can be Executed, without a Power to animadvert on every; Abuſe: | 
ö Vvhich ariſes in theſe Political Bodies; when Circumſtances have rendered the 
ordinary Means ineffectual ? The other Kind of Grants, which have only the 
Emolument of the Private Grantee for their Object, are given more abſo- 
lutely ; and I apprehend paſs to him very much in the nature of Lands, with 
the Enjoyment whereof there is not any tacit Condition os Law annexed, ſo. 
as to conſtitute a Duty to be performed by the Poſſeſſor, in Failure of which. 
| would. be liable to. Puniſhment, diſtinct from the Forfeiture for the 
Negle@t: 


4 1 


Neglect of it, whigh ſeems to be inſeparable from the Idea of Duty. Thus 


the Private Grantee from the Crown holds on no other Conditions than thoſe 


expreſſed in the Letters Patent; with which if he does not comply, the 
only Penalty is a Reſumption of the Grant, or that Good, which was 


meant for him alone, on certain Terms. Iu a Word, as the Power ex- 
erciſed in the Office of a Free Burgeſs of Newtown is of a Public Na- 
ture, and cannot Exiſt but as an immediate Eye from the King, the 
Cauſe; all, and every individual holding this Office, muſt be Subject to his 
Competition for all poſſible Miſbehaviour, inconſiſtent with the Duty of the 
ſame, and yet perſevered in, when the Ordinary delegated Power of Inſpec- 
tion into theſe Matters cannot, or will not exert itſelf ; or the Public, as 
well as the Corporation, may be defeated of the Benefit of the King's, 


Purpoſes, by a few evil minded Mep, which n. not a little ab- 


furd. 


I nav been the more particular in conſidering this Argument nt, not | 


from any apprehended Force attending the ſame, but becauſe 1 imagine, 


if I am right in theſe Reflections, they will help to Illuſtrate the foregoing 
Obſervations in Support of the Judgment. | 


Wr have the like kind of Reaſoning, if it may be ſo called, when we are 
told, that all Cafes of Nonuſer are confined toUſurpation without any original 
Title, which is equally contrary to Senſe, and the Authority of C. L. 
233- And again a Caſe is put, where the king grants a Franchiſe, (which 
muſt be underſtood to relate to a particular Perſon, as the Gentleman uſed 
the Word © Me to denote the Grantee) under which there is an Office, 
to the Execution whereof this Grantee has appointed his Man; and then it 
is ſaid that the King cannot tutn out this Perſan for Miſconduct therein, 
which may be very well ſaid for any thing I know. ; but 1 imagine he may 


both turn out, and-punith the Grantee, for the evil Practices of his Deputy, 


in a public Office, for which be is to anſwer, being alone the Officer in the 
Eye of the King, Now what has this to do with the General Franchiſe 
conferred on the Body Politic of Newtown ? Or the particular one, held by 


that * Part compoſed o of the Free Burgeſſes, and included in the ſame? 


Eſpe= 


% 
* 
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Eipecially when we find them equally; and immediately derived from the 
Crown; and that the Body Politic have not the appointing, or rather fill- 
ing up the Vacancies of theſe Officers, when they happen ; the Power of 
continuing their own Body being referred to themſelves by the Grant. This 
by the by, puts me in mind of another, I imagine irrefragable Reaſon, for- 
ſhewing that theſe Free Burgeſſes hold their Franchiſe from, and are abſo- 
lutely and immediately accountable to the King for the Exerciſe of the 
ſame ; becauſe ſhould a Majority of them agree not to fill up Vacancies in 
their own Body, the Corporation in time muſt be diſſolved; without Re- 
dreſs, unleſs to be had from the Crown ; the Power of Amotion being in 
theſe twelve Men and the Provoſt, who muſt be annually choſen from 


them; and for which growing Miſchief there could not be any Paniſh- 


ment in the way of Reſtraint, but by an Information in the nature of a Quo 
warranto. Nor could any other Method be taken for Relief of the Mino- 
rity of this Body, better affected to the Conſtitution, in Relation to the 
Preſervation of the ſame. And as the Charter ſuppoſes ſome of theſe Free- 
Burgeſſes may Violate their Duty, by granting to them as a Body, the 
Power of Amotion, it muſt ſuppoſe it poſſible, that a Majority may do 
the like; under which Circumſtances the Power of Amotion cannot be 


exerted; and on that Account there muſt be a Reſort to the Grantor; not 


only for the Preſervation of that Conſtitution, which he intended ſhould be 
Perpetual, but for the Puniſhment of ſuch as would attempt to defeat his 


Purpoſes therein; unleſs by the G Grant the King, can be In. to have * 
mann n. 


Or a rise with hoſe ObjeRtions apaini the 1 is the follows 
ing one, likewiſe raiſed under the foregoing Head; when they ſay it ſuppo- 


ſes two Turiſdi#ions, in Support of which this Caſe is put. A Free Bur- 
gels is ſummoned before the Body to anſwer for an Offence, and is ac- 
quitted of the ſame; yet upon the preſent Doctrine, an Information in the 
nature of a Quo warranto may be brought ten Years afterwards; and the 


Man continue lyable to the Forfeiture, tho” he has not committed a new 


Offence. And pray, why not, if the Crime'is of that Nature which time 
cannot Purge? Nay, is it not right that it ſhould be ſo, in order to pre- 
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vent theſe Free Burgeſſes from retaining rotten and unfit Members in their 


Body ? And how does this become a different Juriſdiction from that now in 


Uſe, which allows of a Mandamus to reſtore a Perſon who has been unjuſtly 


Removed? Is it not equally ſubſervient to the Ends of the Grant, that they 
without a Rt ſhould be excluded, as that thoſe, who have one, ſhould be 


kept in? Since each Caſe reverſed is a Corporate Abuſe, why not ſubject to 


the ſame Correction? And how does the one Caſe more than the other im- 
ply ſeparate and diſtinct Juriſdictions; or any thing beſide an Inferior and 
Superior Court? For ſurely a Mandamus is as much the King's Writ, as an 
Information. I believe the Solution of theſe Queries will ere the CEO 


men with an Anſwer to 5 3 


To add to the Number of theſe ObjeRtions, hi Fil Ae of the 21ſt 5 | 
his preſent Majeſty has been mentioned, the Hiſtory whereof is ſtill ſo ge- 
nerally known, that there is no Occaſion to enter into that Point of Conſi- 
deration; and which very well accounts in this Caſe for the want of that 
cloſe. and natural Connection, which uſually ſubſiſt between the Preamble 
and the enacting Part of a Law. That this Act goes no farther than a diſ- 


penſing with the mere Election of Non- reſidents, is. as plain as Words can 


make it, leaving the Charters of Ireland, with reſpect to other Circumſtan- 
ces, in their full Operation. The Truth is, this Act, as altered by the 
Lords of the Council here, ſeems to have been intended for a very diffe- 
rent Purpoſe, and a far more ſalutary one to that Kingdom, than Re- 
ſtraining in this Manner the Efficacy of their Charters; as ſome of them 
might have been found in a State of Seizure, on the Score of a courſe of 


Elections contrary to the Direction therein Preſcribed ; when the Members, 


in all other Reſpects, were conforming to the Terms of the Grant. To put 
another Cunſtruction on the Act, would make it ſtrike at the Vitals of Cor- 
porate Rights, rendering them not only Subſervient to different Ends than 
thoſe for which they were intended, but to the york of all Lore the 
Deſtruction of the Civil i g e | 


WW” HAVE now finiſhed the Reply to the Objections "OY galt the 


Jadgment of Ouſter, which paſſed on the * Acting Free Burgeſſes, 
where- 


ts J 


; 3 perhaps, bare, been more minute than was neceſſary : But be 


that as it will, the ſame can never be an Imputation on the Candour and 

| Fairneſs of it, I am next to beg the Readers patient Attention to the An- 
ſwets, which ſhall be given to the Objections raiſed againſt the Judgment, 
_ relating to the two Free e who yy not been admitted, becauſe 
1 did not apply ſor it. 


"ann, þ believe we may * over that elaborate Account of Claims 
given by one of the Gentlemen, for which Writs of Quo warranto could 
antiently be brought; with his Obſervations on their Difference from the 
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preſent Caſe, . as being a Tuin- child with his Etymological and Genuine Sig- 
nification of a Burgeſs; fince he himſelf has ſhewn, that whether it be true 


or falſe, tis nothing to the Purpoſe ; by inſiſting with great Propriety, 
that the Queſtion is now abſolutely to be determined by the Act of Parlia- 
ment of the gth of Q. Ann, of which as I ſaid before, the Viſb of the 
19th of his preſent Majeſty is a Tranſcript; and whereon I ſhall join Iſ- 
ſue, as ſoon as I have explained that Point into which all their Reaſoning 


may be reſolyed, in Order to prove that the Ad alluded to does not PR 


port the An Proceſs. 


Tur aner allert theſe two Free Burgeſſes never uſed the Fran- : 


chiſe at all; and leſt that ſhould not do, one of them goes the length to 
ſay, that they even never claimed it before their Plea in the Record; and 
therefore they could not be Uſurpers ; to which they muſt allow me to add 
upon Authority of the Act, or. Intruders. In conſidering theſe Points, I 
muſt take the Liberty to ſtate again ſo much of the Pleadings, as relate to 

them, more fully and perhaps more fairly than theſe Gentlemen thought 


fit to do, that the ſame may be under the Readers ee Obſam- 
tion. 


| ws, Charge i Ins the N runs 1 "IF theſe. t two Fr ree Burgeſ- 
ſes © did ſeverally Uſe, and claim to Have and Uſe, and as pet do ſeverally 
Uſe, and claim to Have and Uſe, and without any lawful Warrant or Royal 


Grant to Exerciſe the Privileges and TEETER, &c. To this theſe two 


I | Defend. 
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late refuſal, which was a clear Faiver, be concluded, that be thought a 


1 


I n in each of which, af. 


ter averring their Election according ta the Letters Patent, and the Uſage of 


| tbe Borough, are the following Words; © that fince the ſaid Election, the 


Provoſt and Free Burgeſſes of the ſaid Borough of Newtown, for the time 
being, did not give him Notice of ſuch his Eleftion, &c.“ Here it is to be 
obſerved, that they only deny Notice of their Election from theſe particu- 


lar Perſons conjunctly, but not digun#tively ; fo that an Iflue could not have 
been taken on this Averment, tho it could have been proved that the Pro- 


voſt, or any one elſe, had given them Notice, ſince the Point which they de- 
ny, is Notice from the whole Body ; which makes the Iſſue tendered unfair, 
and therefore bad Pleading : For howſoever they came to the Know- 
ledge of their Election, it was their Duty to act under it, or diſclaim the 
ſame. And if they have not done ſo for two Years and ſeven Months, nor 


taken any Meaſures in Conſequence of their Election, before they were cal- 


led to anfwer by the Information; why is it not in Reaſon, and upon the 
Authority of Jordan's Caſe the gth of his preſent Majeſty, to be account- 

ed a Waiver of the ſame? Since it is a length of time, not only vaſtly ex- 
cceding the feven Days limited by the Charter for Swearing i in; but muſt as 
really be acknowledged an Injury to the Community in the want of their 
Officers ſo long, as if it had been forty Years > Nay, their Advocates can- 
not ſay, that it would not have continued curing that 9 or both their | 
* if the Proceſs 1 not nn | 


Tus Note which I have ſeen, in thi to this Caſe of the King and 
Yordan, does not mention a Judgment, tho' - probable there was one of 
Oufter ; as it was upon a Quo warranto to try the Defendants Title to be a 
Capital Burgeſs of Weſtbury. In his Plea he appeared to have been Elect- 
ed about twenty Tears before, without having been admitted; and upon a 
freſh Vacancy of a Capital Burgeſs he got himſelf Sworn. In this Caſe, 
according to the Note, a very Great Man fiill living put this Point: Whe⸗ | 
ther a Man's negledting to be Sworn for a length of time might not be 
confidered as waving his Election? Having firſt put the Caſe of an abio- 


bare 
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Ay Negber Nr 4 need of time ofter Notice, might be conſidered in 
* ſame . | 


To take away the Wage of this Authority in the preſent Caſe, the 
Genſamen have urged the much greater length of time, and the Place hav- 
ing been filled in the Interim. To the firſt 1 anſwer as before, that they 
| know not bat it might have been as long in the preſent Caſe if the Informa- 
tion had not intervened ; and that it was ſo long as to be injurious to the Car- 


poration, the only Rule by which the Point of time can be fixed. And as to 


the other, I beg leave to contend, that they could not elect before Jordans 
Right became void in Law; and upon the Authority alluded to, that it was 
loſt by Waiver, or I humbly apprehend his Title muſt have been held good; 
fince nothing elſe appears to have deſtroyed it. As to the Notice alſo men- 
tioned in this Caſe, I muſt ſubmit it, whether the ſame can mean any thing 
beſides moral Buidence of the Fa? of his Eletiion. But perhaps it is ne- 
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ceflary to obviate anothor Objection before I leave this Authority, as to the 


Relevancy of the ſame, with reſpect to the Point in Queſtion ; for it may 
be faid, that Jordan got himſelf Sworn in, and therefore was a Uſwurper, 
and became the proper Object of an Information in Quo warranto. And 
pray, what is the ſubject Matter of this Information? It is to oblige the two 
Defendants to anfwer for claiming a Franchiſe, which has been ſhewn they 
never had a Title to; and upon Suppoſition that they had, now appears to 
have been loft by Naiver, that they may no longer continue a Nuſance to 
the Community, by being a Bar and OitrutFion to the Benefit of having 
the Body of their Free Burꝑeſſes compleat, with reſpect to the Power of 
Exercife, which I think I ſhall preſently thew is not only wrong doing, but 
wrong uſing of a Franchiſe ; and therefore — Grounds for an Informa- 
apr” rein .Ddheic opp | 


EET this Franchife muſt be Andere as a Benefit to-ih, on 
Aa cane is conferred; and as the intermediate Cauſe or Inſtrument 
acting under the Crown, has the Oprion of the Perſon, doubtleſs that Fa- 
vour might be Enhanced by fending Notice of his Election. But neither 
c nor the other is the Duty of the Electors, with reſpect to the par- 
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ticular Perſon, for if it were, they would: be puniſhable for the Neg 
of it; which I believe the Gentlemen will hardly aflert. The truth is; 

this is matter of mere Favour, the Party may be in the ſame 9 | 
as in many other Occurrences of Life, relative to his own. Intereſt, which 
is loſt for want of timely Information. And I here call upon the Gentle- 
men to produce any one Caſe, which ſo much as ſquints at an Authority 
for ſhewing that Electors, under this deſcription, are obliged to ſend Notice 
to the Elected of the Benefit ſo conferred on them. All the Caſes they have 
quoted, whether Relevant or not, in caſe the Provoſt and Free Burgeſſes 
had disfranchiſed the Defendants for not coming in to be Sworn, without 
ſammoning them, we now ſee to be as foreign to this Matter, as the fifth 
Wheel of a Coach. To theſe Conſiderations I will likewiſe add, that at 
the time the Defendants claim to have been Elected, the Ad of. Parliament 
diſpenſing with the expreſs Words of the Grant, requiring the'Free Bur- 


geſſes to be choſen out of the Inhbitants, did not ſubſiſt; and therefore 


any other Notice, than what appeared in the Town-Hall, was unneceſſary ; 


and on that Account alſo can't be a Jaikikcation for not coming in to Act 
under their Election. | 


Ware thus illuſtrated the Plea of theſe two Defendants, with reſpect 
to the Point of Notice, I will go on to ſhew that the Anſwer in the Re- 
plication is the only one, which ſhould have been given to it. They plead 
that they had not Notice from the Provoſt and Free Burgeſſes conjundtly. 
And what then? For the Body was not obliged to give it them. Pray 
what is bad Pleading, if putting in Iſue that, which ſhould not be put in 


Iſſue, is not fo? If the firſt Error evidently lyes in the Plea, the Gentle- 


men muſt allow, that it is no matter what is in the Replication, in reſpect 


to the Support of the Demurrer. And if the Coroner choſe to take all Me- 


thods to bring it before a Jury, by a proper Iſue; what other Reply could 
he make, than anſwering generally, that they had Notice? that is to ſay, 
they had Toformation of the Fact of their Election; which could have 
been proved, and was therefore by them evaded ; tho' the only true Point, 


which ſhould be under the Conſideration of a Jury. Had their Rejoin- 


ders denied this Fact in as clear and determinate Words, as the Replica- 
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tions charge it, ew there would have been a proper 1/ue tendered, Bot 
what do they ſay therein? I affirm no more than this, that they had not 
due Notice. Are we by this to underſtand Notice from the Body, which 
they mention, and deny to have received in their Plea; or any other, and 
what kind of Specific Notice? Is this that ſort of preciſe Pleading, uninvolved 
with Law, or any thing but fact, which can go before a Jury? Surely the 
learned Gentlemen will not ſay it upon a Review. If they do, Iam fa- 
tisfied it will be againſt all Authority; and certainly in them a moſt unnatu- 
ral Aſſertion, as it will be n their own in another Part of the 8 
ment. | 


Bo r let the Replication ſpeak for itſelf, in the Words uſed in anſwer to 
Mr. Ponſonby's Plea, which are the ſame replied to Mr. Burton's, and run 
as follows : © Sayth that after the time of the Electing the ſaid John Pon- 
ſonby, as and for one of the Free Burgeſſes of the ſaid Borough, that is 10 
« ſay, on the third Day of October, in the Year of our Lord God one thou- 
% ſand ſeven bundred forty and five, the faid John Ponſonby, bad Notice af 
* Dublin, in the County of Down, that be was ſo Elected: And yet the 
« ſaid John Ponſonby, within ſeven days after ſuch Election, or at any other 
time before the fourth day of June, in the year of our Lord God one thou- 
* ſand ſeven hundred forty and eight, did not apply to be admitted and foorn 
into the ſaid Office of Free Burgeſs ; but the ſaid John Ponſonby, for the 
& ſpace of two years ſeven months and upwards (that is to fay) from the 
« firſt day of October, in the. year of our Lord God one thouſand ſeven 
« hundred forty and five, lo the ſaid fourth day of June, in the year of our 
«© Lord God one thouſand ſeven bundred forty and eight, did not rede or live 
* at any Place within the ſaid Borough of Newtown. But the ſaid John 
% Ponſonby willfully, and without any reaſonable Cauſe, and knowing be 
% was Elected as aforeſaid, during the ſaid laſt mentioned time, was abſent 
« from the ſaid Borough, and did refide without the Limits of the ſaid Bo- 
„ rough, and eighty Miles from the fame, that is to ſay at Dublin in the 
* County of Down; whereby the ſaid John Ponſonby forfeited the ſaid Q 
« fice, Privileges, and Franchiſe of a Free Burgeſs of the ſaid Borough of 
" nnn by bin claimed in the Manner aforeſaid, and his Right and 
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mation was falſe, why did he not Traverſe it in the Rejoinder; and then 


1 8 © 


* Tith thoretd, and ceaſed 19 be a Free Burgeſs of the ſaid Borough, or 4 | 


er have any Right to be admitted or ſworn into the ſaid Office. N. 
ce he ſaid John Ponſonby, during the time above ſpecified in the ſaid e. 
« nation, did claim, and ſtill claims to Have and Uſe . Privileges anu 


* Franchiſes, as by the ſaid Information is ſuppoſed; and this the jaid rn. 


e forney and Coroner for the ſaid Lord the now King, is ready to verify, &c.” 
Thus the Plea having diſcloſed the Defendants Pretenſions, the Replication 
anſwers that they were not to be allowed; for that he had got Nerice of his | 
Election, preciſely fixing the fame to be at Dublin on the third of Octo- 
ber, one thouſand ſeven hundred and forty five : Yet notwithſtanding this 
Knowledge, he had not applied to be admitted for the ſpace of two Years 
und ſeven Months, or before the filing the Information z whereby he forfeited 
any title to Admiſſion afterwards, which could be derived under this Election. 
Here we find the Forfeiture, and the Ground or Caufe of it, cleat ly and diſ- 
tinctly laid down: And it could not have been done ſooner, or before the 
the Matter appeared from the Plea, If the alledged Fact of having Infor- 


there would have been a proper Iſue for a Jary; and if true, why did he 
not confeſs, and ſhew an Avoidance of the Forfeiture? So much of the In- 
formation, Plea, and Replication, as relates to this preſent Queſtion is now . 
before the Reader; and 1 call upon one of theſe Gentlemen in particelat 


to review the ſame, and anſwer why, in ſtating a Fact, he varied the 


Words of the Plea, which ſtand there, that they had not Notice from 
the Provoſt and Free Burgefles of their Election, to theſe Words, that | 


. they bad no Notice thereof ? J hope it was not to derive the Foundation 
of an Iſſue from falſe Facts: For where is the direct Negative and Afficna- 


tive between, the Provoſt and Free Burgeſſes did not give him Notice of d 
Election, and what is faid in the Replication, that be had Notice of it. Ina 


| deed had the Defendants ſaid in the Rejornder, what this Gent! ts 


to have made them ſay in the Plea, there would bave been a proper Iſſue, 
by a direct Afirmative and Negative; for want of which the Demurrer 
became neceſſary. But the learned Gentleman goes on; and building up- 
on this ſandy Foundation, to ſay no worſe of it, he tells you, that what 
n, paſſes in the 9 is totally immaterial and forrign, by the 

| Intro- 
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Introduction of 1 new matter; and what is more amazing, pretends to be 
particular therein: However it is with the foregoing Liberty, as we ſhall 
ſee, of dropping, tranſpoſing, or rather changing Words. The matter, 
which he calls foreign, immaterial and newly introduced, is the Charge, that 
tho' the Defendants knew of their Election, yet they did not apply to be 
Sworn in during the ſpace of two Years and ſeven Months: And how does 
he ſhew this to be immaterial ? It is by repreſenting the Plea to ſay what 
it never ſaid, in a denyal of any notice at all; and becauſe the Replication 
founds the Forfeiture of whatever Franchiſe paſſed under the Election, on 
not applying to be admitted during this length of Time ; which Forfeiture 
be would have to be underſtood only of Office, ſome how or another 
dropping the Words, Previleges and Franchiſes, immediately following in 
the Replication; that he might the better ring the Chimes of forfeiting 
Offices which they nevet had, and ceaſing to be what they never were 
Burgeſſes, If theſe Defendants do not ſet up any Right at all, what is the 
learned Perſon contending about in this quaint way? And if they do, 
which moſt certainly from the Pleadings is the Caſe, it muſt be to a 
Franchiſe of ſome kind or another, pretended to be derived under the 
Charter of Newtown ; And as the Charge in the Information is general, it 
muſt be included therein, The Plea diſcloſes it to be ſet up under an 
Election: And the Replication ſays, that this very identical Right, or 
Franchiſe is forfeited for the Reaſons therein given, ſo that it cannot be 
legally ſet up, or uſed hereafter. However learned the Gentleman may 
be, to whom I am now alluding, yet I hope from this view I ſhall be ex- 
cuſed, tho' I ſhould put in my Diſſent to that odd Accuſation of Ab- 
ſurdity, wherewith he has thought proper appellatively to load this Re- 


plication; nay, and go the length of ſaying, that if we are arguing about 


an exiſting Right, the aſſuming it by any Act, after being loſt or forfeited, 

is certainly an Uſurpation, or the general Idea of that Word is deſtroyed ; 

A Point, I flatter mts I ſhall ſoon gray: or "OY mares 
en, 


Ws —.— eee. could go 5 ſantber io his At- 
tempt to bring the Matter before a Jury, he had recourſe to a Demurter, 
| the 
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the only means left for determinidg the Cauſe: 0⁰ Argus of which, 
Judgment of Ouſter paſſed againſt each of theſe two Defendants, with a 


Capiatur pro Fine; which even appears to bo well On — this 1185 
cumſtance of falſe n. | | 


W may further obſerve, that che eme in the "Ges cited 

Words charges them ſeverally, that they did Uſe, and claim to Have and Uſe, 
and as yet do Uſe and claim to Have and Uſe, &c. To this they anſwer 
ſeverally in the following Words: © That he hath not any Time fince his 


' ſaid Election as aforeſaid, or at any Time or Times in the ſaid Information 


alledged, or during any Part thereof,” (now pray take notice) Uſed or Exer- 
ciſed the Office, Privileges and Franchiſes of a Free Burgeſs of the ſaid 
Borough of Newtown, as by the ſaid Information is alledged, &c. Here we 
find the Defendants do not deny that Part of the Charge, that they did 
claim to Have and Uſe ; and therefore their doing ſo previous to the Infor- 
mation is a Point admitted: And fo we have got rid of the Allegation, 
that their claiming to Uſe was not antecedent to the Record. Since this is 
clearly the Caſe, let us try what further Advantages may be derived from 


this Admiſſion : And if I am not very much miſtaken, we ſhall therein 


find an Uſe acknowledged to have been made of the Franchiſe. In ſup- 
port of this I muſt aſk the Gentlemen: What Ideas they annex to theſe 
Words charged in the Information, © That they did ſeverally claim to Have 
and Uſe, and as yet do ſeverally claim to Have and Uſe”? And whether it is 
poſſible for them to have any, without an /e of ſome kind or other being 
implied in the Word claiming? Since in the preſent Caſe it cannot be 
underſtood in the 4b/tra#, but as relating to the Act of a Perſon. who 
claimed? Theſe Defendants claimed. What did they claim? A Franchiſe 
under Election. When? Before filing the Information. To what End? 
That they might hinder this Franchiſe from being enjoyed by others, and exer- 


| iſe it themſelves, when they ſhould think proper, or find it convenient. Is 


not this the Language of their Pleading? Nay, can the ſame admit of 
another Conſtruction? I again call upon the Gentlemen for an Explana- 
tion of their Ideas, if they continue to aſſert, that the Defendants herein 
have not Jed, that is to ſay, made any uſe of the Franchiſe. I am ſure if they 
can 
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can do this in a wagner conſonant to common Senſe, they will make a 
great Alteration in my Ideas. But ſtill for further Illuſtration, ſuppoſe all 
the nine Free Burgeſſeſs complained of, were in the ſame Circumſtances 
with theſe two Defendants; that is to ſay, had been elected, but never 
admitted; a Caſe ſuppoſable, by the ſudden Death of ſuch a Number; and 
ſuppoſe the Provoſt, with the other three Free Burgeſſes, to have called 
upon them to be ſworn ; and they returned for anſwer the Inconvenience 
of doing it at that Time, but that they would as ſoon as it ſuited with 
their Affairs, and in the mean Time infiſted on their Right, under the 
Election, to be admitted when they ſhould apply. As this muſt be al- 
lowed a Corporate Evil, in which the Community would be ſolicitous of 
Redreſs, let theſe learned Gentlmen, upon the Doctrine they have been 
maintaining, pronounce where or how the Remedy is to be obtained. If 
they ſay by a Mandamus, that muſt be directed to the Corporation, com- 
manding them to do — what ? Why that, which they have not Power to 
do, that is to ſay, to fill up theſe Places before they are abſolutely void; 
for upon this Writ they cannot be voided: And unleſs this very Circum- 
ſtance puts the whole Franchiſe in a ſtate of Seizure, it cannot be liable to 
one for not complying with an impoſſibility, And if it does, (which I be- 
lieve will hardly be aſſerted, while the Act of Parliament ſo often mention- 
| ed ſubſiſts) this mandatory Writ, inſtead of being a Remedy, muſt be 
nugatory, and as little to the purpoſe, as a Kite, If this does not ſmell 
ſome what more rank of an Ab/urdity, than any thing which one of theſe 
Gentlemen fairly found in the Replication, is now ſubmmited to himſelf. 
Since a Mandamus will not do, let us try the only Alternative, by an In- 
formation in the nature of a Quo warranto, But alas the Advocates, im- 
peaching the poor 1:/þ Judgment, tell us it will not lie! For they have 
not -u/ed the Franchiſe. However let us comfort ourſelves with this, that 
wie now ſee it an Aſſertion inconſiſtent with common Senſe ; and one, 
which I hope I have ſhewn is as inconſtent with the Act of Parliament; 
whereto I ſhall nevertheleſs ſoon add a few Words in the way of Illuſtration, 
and as a Reply to the ObjeQtions which have been raiſed from thence, But 
in the mean time let us examine what could have lead the Gentlemen into 


the * of this extraordinary Doctrine. This 1 apprehend we ſhall 
K” | ſhall 
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find to have proceeded from too — ia 6f the Word Uſes, un- 
derſtanding it to ſignify no other thing, than an a@nal Exerciſe of the Of- 
fice, if I may ſo ſpeak. But ſurely this is pruning the Free to the Trunk; 


and ſaying, that the Branches are not Parts of the fame. In the Act of 


going and requiring to be Sworn, is not the Franchiſe uſed, which entitles 


them to make ſuch Demand? And yet before the Oath of Office is | 
adminiſtred, they cannot legally act in it. Does not this ſhew, that the 


Franchiſe ieſelf is not derived from Swearing And that the fame is only a 


neceſſary qualification for the Exerciſe, that is to ſay, making a particular 


kind of Uſe of it? Will theſe Advocates deny that the Franchiſe can be 


uſed for any End whatever, previous to the Qualification for this ſpecific 


purpoſe of exerciſing, and yet own that it muſt be wed in order to ob- 
tain the fame? If they do, their better Information myſt flow from a 
higher Power than Man: For in the quoted Caſe of Co. Litt. 277, does 
that Great Man mention Exerciſe, or any other Word, than the general 
one, Uſe? He does not, and therefore his Authority ſtands uninvolved 
with this ſtrange Doctrine. To this I will add, that claiming a Francbiſe 


under an Election muſt be »/rg it, or it is without any End; and be- 


comes a Waiver, by implied refuſal of the Franchiſe ſo conveyed by Elec- 
Thus theſe Gentlemen in their Attempt to avoid Scylla are involved 


| Ts Charybdis. It is really droll to find them at one Time labouring to 


make this Claim nothing at all, by denying it any Uſe, without which. it 
can't have an End; and preſently afterwards ſweating in their Geert to 


have it allowed: Why? Becauſe 1 it is ſomething, and has both Uſe and End. 


Bur before I quit the Conſideration of the Pleadings, I muſt take 
notice of another Objection raiſed againſt the Replication, which is this, 
if I am not miſlead by the Notes I have ſeen; that inſtead of relying on 
the Non-acceptance, as it is there called, as a Waiver, the Replication is 
concluded with a Forfeiture; which the ingenious Gentleman apprehends 


to be a Contradiction in Terms, that a man ſhould forfeit what he never 


had ; and herein we ſhould agree, were it not, that I take the ſtate of the 


Fact to be different from what he has repreſented it: For he makes the 


Coroner to conclude with theſe os Whereby be has forfeited his Office, _ 
| ceaſes _ 
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ciaſis ro aired 111 / bal Right; and then goes on to aſk, ike hoo 
tbey determimed upon this Record; when they have determined the Replication 
to be good? That be has forfeited his Office, and that be had m Offite, The 
Anſwer to this the Reader will find on peruſing the Replication, wherein 
theſe Defendants are charged erpreſsly with nowing of their Election, and 
 motwithſtanding that, They did not apply to be admitted, but were abſent from 
the Borough for two Years and ſeven Months, whereby they forfeited their 
Office. Here the Gentleman ſtops,” bur the Reader from the Replication 
will ſupply Privileges and Franchiſes of Free Burgeſſes of the ſaid Borough, 
or to have any Right to be admitted and ſworn into ſaid Office. Do we 
not here ſee, that the Right, which they ſet up in their Plea, to be ſworn 
into Office, the only Franchiſe they had, is the thing charged to be for- 
feited on the ſcore of Non-application- to be admitted. Now if any Fran- 
chiſe at all paſſes by Election; and that there does cannot be denied, or 
there could not be a Title to be ſworn; in the Name of common Senſe 
where is the Blunder in ſaying, that this Right to be admitted, which is 
ſtill ſet up, has been forfeited through Non- application, by whatſoever 
technical Term it is to denominated, whether Waiver or Nomiſer: Fot 


I et it be conſidered, that the ſame is a Franchiſe antecedent to, and on 


which the Right of Inveſtitare into Office doth abſolutely depend; and can- 
not ſubſiſt but in that kind of Claim and Te, the nature whereof I have 
been explaining : So that it is not turning a man out of an Office which 
he never had, but preventing him to uſe a- forfeited Franchiſe, in order to 
his Admiſſion into one; which; with the inſiſting on it, in bar of the 
Election of others, we ſee are Uſes, and very ſignificant ones too, that can 
be made of the Franchiſe, while it remains thus circumſtanced; and 


Which the Defendants in the Pleadings plainly altert, that they had, an 
3 


I nor it is now Clear; that the eferiduitts by claiming the Franchiſe; 
in the manner which has been deſcribed, have really uſed it, and that 
the ſane is of a very different kind, than if A and B ſaid to D, in a 
Hare brain d way, that they were Free Burgeſſeſs of Newtown" for it is ad- 
0 n that they did, and ſtill en, when they were 
A K 2 required 


. to anſwer by what Authority it was gs Aid if us Franchiſe 

has been ſet up without any original Right, or on Suppolition” of one, 
after the ſame was loſt and forfeited ; each of theſe Caſes, now flatter 
myſelf, affords the poor 1riſþ Judgment Shelter within the Boſom of the 
AF of Parliament; the firſt from the Charter, which makes the ſe Defen- 
dants uneligible at the time of Election, and therefore a Right could not 
paſs; the other from the Pleadings, on ſuppoſition of one having paſſed, 
but nevertheleſs was afterwards forfeited; fince in either of theſe Views, 
the Uſurpation unavoidably follows, even from the al laid down _ 
theſe mes Gentlemen. | 


Bur ſo wide does this Act of the 5 of his preſent Majeſty WE 
it's Arms for the preſervation of Corporate Rights, that I would aſk the 
Gentlemen, with whom I have now to do, why they have not taken a 
little more Notice of the Word Intrufion, therein fo expreſsly mentioned, 
as one of the three Alternatives, which lay a Foundation for an Infor- 

mation in the nature of a Quo warranto? And what Idea they affix to the 
' fame, ſo as to make that Diſtinction betwixt it and the other wo, Which 
muſt neceſſarily be preſerved upon the Rules of Grammatical Conſtruction, | 
ſince they are all uſed digunctively. Nay, that the Solution may be pre- 
ciſe and clear, it would add to the Obligation, if they favoured us with 
their Ideas of the other two Alternatives, in a more determinate Point ef 
Light, than hitherto it has been poſſible. to perceive in their Arguments. 
And that the ſame may he done with-.the greater. Perſpecuity, I hope it 
will be conſidered, that they ſtand thus pointed and connected in the Act: 
Shall be found or adjudged Guilty of an Uſurpation, or Intrufion into, or un- 
lawfully holding and executing any of the ſaid Offices or | Franchiſes, it ſhall: 
Sc. For my own Part, if the following Ideas are not included in them, I 
frankly confeſs my Ignorance, as to their true Conſtruction; that is to ſay, 
if Uſurpation, when diſtinguiſhed: from the other two, is not; ſetting up 
and claiming a Right to a Franchiſe, by a, ſignificant Act, (for Example 
in a Court of Record) when the Party has none; Intruſſon, a Perſon's: 
being veſted with it irregularly and imptoperly; and unlawfully. bolding. = 
and executing the lame, an en * of the Cal without . legal: 
Authority, 


* 


aun if the "A it F Tho! all of theſe are reſolvable 


into the general Idea of Uſurpation, yet they are certainly diſtinguiſhable, 
and can ſubiſt ſeparately rom one another; and each, we ſee by the Act, 
becomes an Hes of this Ring of Information. I apprehend, if the learn-- 
ed Gentlemen de the Truth” of theſe Obſervations, they muſt make the 
aforementioned Uſurpation, Intruſion, unlawfully holding and executing, - 
one and the fame thing; which, beſides the torture committed on the 
Words, cannot help their Cas fince the Quo warranto will ſtill lie. If 
this Explanation 6 the Word Intrufion is juſt, pray have not theſe De- 
fendants intruded themſelves into the Franchiſe, when they were not by 
Law. eligible to it at the time they were elected? And ſuppoling a good 
Title: paſſed to them under the ſame, yet, if by ſubſequent Conduct, it 
has been 4% or forfeited, and they nevertheleſs continue to admit in a. 
Curt of Record, when queſtioned about the Right, that they did, and 
ſtill do claim it, with a yiew to. exerciſe ; are they not within the firſt 

characteriſtic or deleription of Uſurpation, that is ſetting up, claiming, 
and I think I may now. . therein uſing the Franchiſe, without any: 
Werne ſo. to do? 4 | 


5 I nor it is now fanny . that in whatever light we take the 
Caſe of theſe two Defendants, either with reſpe& to Law, common Senſe, 

or the Act of Parliament, they are and muſt be conſidered as Uſurpers- 
againſt the Crown; and therefore that the Judgment of Oufter paſſed upon 
them, and awarding the Capiatur pro Fine, are in all ReſpeQs proper ;. 
ſſtanding free of the Objections raiſed by theſe learned Gentlemen. And 
that the Court of Kiog's-Beneh in Ire/ang, upon the very letter of this Act, 
could join theſe two, with the other ſeven Defendants, in one Information, 
is ſo. clear to me, as that I ſhall willingly. ſubmit it to the reaſon of every; 
man, Who gives. himſelf the trouble to read it. The Words run thus: 
And if it ſhall appear to the ſaid Court, that the ſeveral Rights of diuers 
| Perſons to the ſaid Offices or Franchiſes may properly be determined on: one 
* Information, it ſhall and may be lawful for the ſaid Court, to give leave 
40 e one ſuch Information againſt ſeveral Perſons, in. order to try their: 
An reſpedive. 


A Rights 40.ſuob Offices or Francbifaah Ge. is . 
the Court in this exceeded the Authority of e , Have e not all 
pleaded ſeverally 7 Were they prevented by beingzomed? in one Infor- 
mation, to make ſuch Defence reſpeQively, Sch thought proper? Has 

not the Court, in conſequence thereof, paſſed? Jodzmenton all ſeparately, 
aud with reſpect to theſe two Defendants, does it not un thus? That te 
| Rejoinder of each is not ſufficient in Lito Jar allowing and adjudging to bim 
his ſaid Claim of the ſaid Office, Privileges and Franchiſes of a Free Burgeſs, + 
Se. And then it goes on to interdict him in theſe Words, That he does not 
in any manner intermedle with, or concern himſelf in and about the ſaid Office, 
Privileges and Franchiſes, &c. This we find differs from the Judgment 
paſſed upon each of the Seven ; for in it we find the Word Claim left out; 
and in the Interdiction the Words for the Future ſupplied: So that we ſee 
the ſeveral Judgments are adapted to the Defendants reſpective Crimes. 

How then can the Gentlemen call this Function an Error in the Record? 


And with what Truth was it faid, that one and the ene pat 
upon all in Point of Form? | | 


us t 
Trrxe is another Objection, which 1 wh almoſt forgot, notwith- 
ſtanding it ran through all the Arguments againſt the Judgment. This 
aroſe from the Form ſaid to be in practiee here; which, however, was dif- 
ferently ſtated: by the Gentlemen ; one ſaying, that an Information was 
never granted without an Affidavit of the Uſurpation; another, without 
one of the Uſer, and the third, but upon Affidavit of the afual Exerciſe. 
Of theſe various, and, in my Opinion, oppoſite Repreſentations of the Pru- 
dence of the Court, the true one can only be determined by themſelves: 
And let that turn out as it will, I apprehend no Argument can be brought 
from it in the preſent Queſtion : For the Rules, by which one Court re- 
gulates their Diſcretion, are not ſo many legal Authorities to another, nor 
even to themſelves, ſince the ſame, in order toanſwer the end, muſt be con- 
ſtantly ſubje to that very Prudence, by which it exiſts. Beſides, there is 
an impoſſibility of knowing upon what prineiples the Court below govern- 
ed 8 in WE the Information, ſince the Record cannot 
| diſcover 


{ 


Abo 5 ri = Court is not to go. Cuts. 
Gentlemen ais were made, which induced the 
Coyrt to g Ile eTaformation? Or whether the Oppoſition: 
to it was te e a Piece ihe preſent Pleadings of theſe two Defen- 
dants? If they 7 cannot Upan fach Authority, as the higher Courts ſhould 
Ulſſſen to, it is odd that things of this Kind ſhould even 15 8 but 
moſt aſtoniſhing when my arggybl dſtitut 


OEM faiſhe hed what 1 — from theſe Obſervations, I * not 
recollect that, inthe courſe of them, I have paſſed over any Objection againſt 
the Judgment of the Court of King 's-Bench in Ireland, which deſerved 
any ſort of Notice, excepting bing, which 1 ſhall now give the Publick, 
juſt as it gracefully trickled from the elegant Speaker's own Lips, in ſuch a 
_”_ of oratory, as ſets it above the veel of all comments to * it. 


« As to the aged Asian che Ger Two, (ſays one of theſe Ad- 
« yocates, ſpeaking the unadmitted Free Burgeſſes) that ought to be 
<« reverſed here tha” WE waganr perly given in Ireland. They were elected 
« but they never Weng admitted, it would be abſurd: in England to- 
« turn them out before they were in, but in that Country it is a com- 
% mon way of ſpeaking; therefore it ſeems to me upon that Account to 
be a good local Judgment. But as it is now brought before your 
&« Lordſhip, you muſt make the Record conſiſtent, ny cannot affirm. 
a Blunder tho it is common there. 


« Wu rnrx the Court can ſuſpend their Judgment, and write to 
& the Judges to know what they mean by it, it is pretty hard to find 
* out. I ſhall take up no more of your Lordſhip's time in regard to 
„ that, but leave it upon its- own intrinſick merit and reverſe it by 
„ reading it.“ 


I nos the Reader will allo allow me to take my leave of him, by pre- 
ſenting him with another Gy of oratorial flowers, gathered and put 
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